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Insightful lessons can be learned by review-
ing professional liability issues. With this in 
mind, Bollinger Inc. provides this column  
for your review. For more information  
about liability issues, contact Bollinger at 
robert.connolly@bollingerinsurance.com.

S hould hired CPAs save company 
officers and their family members 
from their own demise? Big Cable 

Company thought so.
Big Cable was a family-owned cable 

company. Ownership comprised three 
brothers and their sister, Faith. One of the 
brothers, Alfred, noticed some suspicious 
activity by Faith. After months of moni-
toring, he accused her of commingling 
personal and corporate funds for personal 
benefit. The three brothers voted to strip 
their sister of her duties as an officer and 
filed a lawsuit against her, alleging mis-
management of funds. 

In the midst of this turmoil, Big Cable 
was sold. After the sale, Faith filed a 
counterclaim against her brothers alleging 
that they conspired to divert funds from 
the sale of the business for personal gain. 

During discovery, Faith learned that 
her brothers paid themselves substantial 
bonuses after her removal. To protect fur-
ther distributions, Faith asked the court to 
appoint a receiver while the lawsuits were 
being resolved. The court learned dur-
ing testimony that Big Cable maintained 
both a corporate checking account and a 
brokerage account. The brokerage account 
held the money from the sale of the com-
pany. The court was told by the brothers’ 
legal counsel that the account was secure 
and earning interest.

A few days later the judge appointed 
Mr. Green of Green & Green CPAs 
(G&G) as receiver. G&G was to hold the 
checkbook and approve any money that 
needed to be paid out while the siblings 
resolved their lawsuits. 

The court advised G&G to retain 
counsel to represent Big Cable and to 
provide guidance on what corporate bills 
to pay. The court supplied G&G with a 
recommendation, and G&G hired him.

Counsel for the brothers sent a letter 
confirming that receivership was limited 
to the corporate checkbook. The letter 
made no mention of the brokerage ac-
count. Over the next few months, G&G 
made various payments to the siblings 
to pay state and federal taxes, insurance 
premiums, and other corporate expenses.

Six months later, the courts arrived at 
an agreement as to how to divide the sale 
proceeds. At this time, it was revealed that 
the brokerage account balance had fallen 
by almost $3 million, and that two-thirds 
of the funds were in high-risk equities 
and junk bonds. 

Big Cable filed suit against G&G, 
claiming the loss in value was the receiv-
er’s fault for not monitoring the brokerage 
account. G&G was served with a lawsuit 
and made its first substantial mistake:  
the suit papers were allowed to sit on  
Mr. Green’s desk, unopened, for almost 
two months. As a result, G&G and its 
counsel failed to file a timely response, 
which led to an automatic default judg-
ment of $2.5 million being awarded 
against G&G in favor of Big Cable.

At this point, G&G contacted its pro-
fessional liability insurance company.  The 
insurance carrier promptly assigned coun-
sel, who succeeded in getting the court to 
dismiss the default judgment. It came at 
a substantial price: the legal cost for this 
alone was more than $50,000. Then it was 
time to prepare for trial.

During discovery it was determined 
that the brothers handled all trades and 
monitored the brokerage account. They 
instructed the broker to change the risk 
on the account from low to moderate, and 
gave him authority to trade on margin. 

G&G stated it was only responsible 
for handling the corporate checkbook 
and paying bills; nothing else. G&G did 
admit that it received copies of brokerage 
statements, but did not look at them since 
responsibility for the brokerage account 
fell outside the terms of the engagement.

Due to the bad blood between the 
siblings, the expense involved in trying 
the case, and the admission by G&G of 
not reviewing the brokerage statements, 
a decision was made to mediate. The case 
ultimately settled for $600,000, and legal 
costs exceeded $200,000.

When named in a lawsuit, a CPA’s  
duties to his or her client will be scruti-
nized. Juries often hold CPAs to a higher 
standard of care due to the complex-
ity of services provided and their role 
as the hired “professional.” In this case, 
G&G’s failure on two occasions to review 
documents made its position difficult to 
defend. CPAs should always promptly 
open and respond to correspondence 
received from clients or attorneys. Any 
correspondence from an attorney should 
be forwarded immediately to professional 
liability carriers so they can immediately 
begin to protect your interests.

CPAs need to be diligent about docu-
menting their engagements. In addition to 
what you are handling, do not hesitate to 
include what you are not doing as part of 
the engagement.

Always contact your professional liabil-
ity insurance carrier for assistance, even on 
issues that you believe may be irrelevant. 
In many cases, with early notice, your car-
rier can extricate your firm from a claim, 
or at least minimize exposure, before an 
ugly battle ensues.      

Kim Stone-Vilim, CPA, is an underwriting 
manager at Insight Insurance Services  
in Geneva, Ill. She can be reached at  
kstone-vilim@insightinsurance.com.
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