
Rev. 4/18/2008 

 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

Designed Protection® For  
Professional Services Firms 

 
Leading Edge Strategies For 
Effective Risk Management 

 
 
 
 

Provided Exclusively to Markel Shand’s 
PROFESSIONAL LIABILITY INSURANCE  

POLICYHOLDERS 
 
 
 
 
 
 
 
 
 
 
© 2007 by Markel Shand, Inc.  All rights expressly reserved. 
 
 
 
 
 
 



 
 

 2
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ABOUT THE MARKEL SHAND, INC. 
AUTHOR TEAM 

 
Bringing You the Very Best We Have To Offer 

 
 
John Wersyn, JD 1971 from DePaul University and BS 1976 in engineering from the 
University of Illinois is now Markel Shand’s Risk Management Resources Coordinator. 
John draws pm 27 years of professional liability claims handling experience at Markel 
Shand in contributing to this Risk Management Guide.  
 
Mark W. Henderson, JD 1977 from Cleveland Marshall School of Law, is the primary 
contributing author of this Guide, and currently serves as the countrywide Product Line 
Manager for Markel Shand’s Architects and Engineers, Lawyers, and Insurance Agents 
and Brokers Professional Liability Programs. Along with other members of Markel 
Shand, Inc.’s Underwriting and Marketing Departments, he conducts State Insurance 
Department approved Continuing Education seminars for Architects and Engineers and 
Lawyers. 
 
Mark has authored numerous E&O risk management guides, newsletters, and articles 
during the past fifteen years. He has also been active in designing and participating in 
accredited CE seminars for the American Bar Association, National Malpractice 
Conference, the 2005 and 2006 Professional Liability Underwriting Society (PLUS) 
International Conferences, the Washington State Bar Association, Florida State Bar 
Association, and the Maricopa County (Phoenix , AZ) Bar Association. He is a member 
of the Professional Liability Underwriting Society (PLUS) Industrial Review Committee 
for the Lawyers E&O Product Line. 
 
Additional significant author contributions have also been provided by a total of twenty 
different Professional Liability personnel at Markel Shand, Inc., including all of our 
Professional Liability Product Line Managers, managers from nearly all of our 
Departments, and members of our Professional Liability Underwriting staff. Nearly all of 
these individuals have been involved in Professional Liability Insurance for twenty years 
or longer. This document represents the very best of our cumulative expertise and 
experience. All of us at Markel Shand take pride in offering and providing this Guide to 
you. 
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DISCLAIMER 
 
These materials are provided as general information and guidelines to assist in the 
development of risk management strategies, practices and procedures. They are 
expressly not intended to be legal advice, or individual client specific risk management 
advice. Because of the various federal, state and local legal issues relating to 
professional liability, you should consult an attorney on all legal issues relating to 
professional liability. Markel Shand, Inc. expressly disclaims any and all liability of any 
kind resulting directly or indirectly from the use or application of any of the information in 
this Guide. Following the practices and procedures in this Guide is not a guarantee that 
claims will not be made against you, nor is it a guarantee of coverage. Coverage is 
determined by applying the terms and conditions of specific insurance policies to 
specific sets of circumstances on a claim-by-claim basis. 
 
 
 

COPYRIGHT 
 
Reproduction in whole or part is strictly and expressly prohibited without the prior written 
permission of Markel Shand, Inc. 
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Why Use This Guide? 
 

 
 
Effective risk management can: 

 
• Enhance your business practices 
• Market your services more successfully 
• Manage your practice more effectively 
• Avoid professional liability claims  
• Minimize the impact of professional liability claims  
• Add to your bottom line! 

 
Markel Shand, Inc. has developed this Risk Management Guide 
in furtherance of our “win-win” approach to establish and foster a 
long term relationship with all of our Professional Liability 
Insurance policyholders. 
 
The main principles of effective risk management are client 
satisfaction, best billing practices, and prompt and effective action 
in the event of an error. In nearly every case, implementing sound 
risk management procedures will benefit your firm through 
increased operating efficiency and improved customer service 
resulting in higher revenues. In other words, good risk 
management is good for business. 
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I.  Client Satisfaction  
 

Every client wants excellent professional services performed in a timely 
manner for a reasonable price. Problems can arise when your and your 
client’s perceptions don’t coincide. One thing your client does not want is a 
surprise, whether it concerns the project itself or the cost. Client satisfaction 
can be maximized by knowing your client, agreeing on a clear statement of the 
scope, timing and cost of the project, doing your best work, and dealing with 
any problems as they arise. Satisfied clients are less likely to become 
adversaries. 

 
A.  Establishing the Client Relationship 
 

1. Screening the Prospective Client:  To the extent possible, 
determine the prospective client’s ability and willingness to pay 
for the project. Try to find out whether the client has had 
similar work done in the past and whether the client was 
satisfied with that work. If the prospective client is a 
corporation, consider obtaining a Dun & Bradstreet report to 
check on the client’s finances and timeliness of payments.  

 
2. The Service Agreement:  Avoid unreasonable client 

expectations by having a written agreement outlining the 
specific services to be provided and the expected cost 
structure. This agreement can be a quote sheet, a purchase 
order, a formal engagement letter, or a standardized contract. 
While the nature of the professional services will largely dictate 
the various issues to be addressed in the agreement, it should 
set out the expectations of both sides – the timing, scope, and 
nature of the services to be provided; key activities or 
milestones; the timing and amount of payment, including the 
method for pricing and payment of any additional costs that 
may arise after the agreement; the various responsibilities of 
each party; any retainer due before commencement of 
services; and a method for determining when the project has 
been completed and final payment is due.  

 
3. Ongoing Communication:  Again, strive to avoid unpleasant 

surprises. Keeping the client informed of the progress of the 
work serves the purpose of gauging the client’s satisfaction 
with the progress and rooting out any problems perceived by 
the client before they become more complex – or more 
expensive to fix. Check in with the client periodically; don’t 
assume that the client’s silence equals satisfaction. Moreover, 
a client who is “in the loop” will feel more like a member of the 
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project team and be more willing to work with you to solve any 
problems that may arise. Try to return client calls within 24 
hours, and always maintain a civil and professional demeanor 
even (or especially) when dealing with “high maintenance” 
clients. 

 
B.  Quality Professional Services 
 

1. Licensed Professionals:  Verify that your staff professionals 
have the necessary licenses or registrations in all of the 
relevant states. In a large organization, this may require having 
a staff member dedicated to tracking each professional’s 
licenses and registrations and keeping a calendar of expiration 
or renewal dates. Be aware of any continuing education 
requirements and track those for each professional too. If your 
profession has a code of ethics, consider obtaining an annual 
written acknowledgment from your professionals that they are 
familiar with and adhere to the code. 

 
2. Setting, Communicating and Meeting Project Deadlines:  Try to 

be realistic with project deadlines. It is better to under-promise 
and over-deliver than the other way around. For a client who is 
unfamiliar with the type of services you provide, timeliness may 
be one of the aspects of the project that the client can 
measure. Setting interim deadlines, and advising the client 
when those are met, can keep the client feeling “involved” and 
satisfied with the progress of the project. Keep some form of 
diary or “tickler” system to track upcoming deadlines. If it 
appears that a deadline cannot be met, advise the client as 
soon as possible and discuss a revised schedule. 

 
3. Supervision of Professionals, Staff, and Subcontractors:  

Establish the hierarchy of professionals and staff on the project 
and determine that they all understand their reporting 
responsibilities as well as their task responsibilities. This will 
keep the higher levels of management informed so that 
potential problems can be addressed in a timely manner. 
Obtain Certificates of Insurance from all subcontractors. At a 
minimum, the Certificates should show that subcontractors 
have general liability and workers’ compensation insurance in 
effect. Verify that subcontractor professionals also have 
professional liability insurance in order to reduce the risk of 
becoming vicariously responsible for their uninsured errors and 
omissions. Be aware of policy expiration dates, and 
periodically request updated Certificates.  
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4. File Documentation:  Regardless of the profession or the 
project, keep a record of progress. This could be a project 
calendar, periodic progress reports, checklists, or the like. 
Notes of important meetings and phone calls should also be 
kept in the project file. If there is a question or claim after 
project completion, such documentation may be helpful in 
resolving it when memories have faded or don’t agree. In 
litigation, the party with the “best” paperwork has an 
advantage. Good documentation can reduce defense costs by 
making it easier to establish disputed facts that otherwise need 
to be established through taking numerous depositions. 

 
5. Client Privacy:  Your profession may be regulated regarding 

the protection or privacy of client information. If so, make sure 
that staff is aware of and abides by those regulations. Even if 
there are no formal requirements, take care to protect the 
privacy of your clients’ sensitive or proprietary information by 
appropriately restricting access to file materials and reminding 
staff not to discuss client information outside of work. 

 
 

7. Electronic Back-Up:  Make periodic back-ups of your electronic 
data.  

 
8. Document Retention/Destruction Policy:  Statutes of limitation 

or repose set out how long a dissatisfied client has to bring suit. 
The length of time, generally two to ten years, depends on the 
state and the legal theory. Project and billing files should be 
kept until the statute of limitations expires. It is a good practice 
to consult with an attorney about developing a document and 
data retention/ destruction policy. Whatever policy you decide 
on, the important point is to have such a policy and to 
implement it consistently. 

 
 
C.  Ending the Service and/or Relationship:  
 

1. Acknowledging Service Completion:  Have some standard 
method for reporting project completion before sending the last 
bill. Whether this takes the form of a written report, phone call, 
or meeting, make sure your file is documented and that the 
client understands that you’re “done.” 

 
2. Obtaining and Responding to Client Feedback:  Calling or 

meeting with the client towards the end of the project allows you 
to gauge the level of client satisfaction, discern any problems or 
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concerns perceived by the client, and address those concerns 
promptly. It is especially important to address the client’s 
concerns before you ask your client for final payment. A client 
who may be a bit unhappy with your work at the end of a project 
can become very unhappy with your work after receiving the bill! 

 
3. The Disengagement Letter:  Despite your best efforts to agree 

on the scope, method, and cost of a project, sometimes things 
just don’t work out. A disengagement letter is a good way to 
mark the end of a business relationship, especially if either you 
or the client is withdrawing before completion. It should clearly 
spell out the terms of the disengagement, such as who keeps 
which documents and who pays what when. Ideally, you and 
the client will already have negotiated these items. The letter 
should be professional and matter-of-fact. Avoid the temptation 
to give the departing client “a piece of your mind” as this may be 
like throwing gasoline on a smoldering fire.  

 
4. Impasse:  What if you and the client have a disagreement about 

a phase of the work or a cost issue?  Just as regular 
communication with the client helps to reveal some problems 
before they get too big, prompt attention to any client 
dissatisfaction can forestall a claim or legal dispute. If you and 
the client cannot resolve the issue, consider bringing in 
someone higher up in your organization to listen to the client’s 
concerns. This can be especially helpful if personalities have 
clashed. It will give the client an opportunity to be heard by 
someone with higher authority making the client more amenable 
to proposals for resolution. A professional association in your 
specialty may also have people available to mediate a dispute 
before it becomes a law suit. The risks and costs of litigation 
can easily exceed the cost of an early resolution. Remember, a 
good compromise is one that leaves both sides of a dispute 
equally dissatisfied.  

 
 

II.  Billing Practices  
 

Many professional liability claims arise in response to efforts by professional 
service firms to collect fees. This is particularly true when the firm sues a 
client for payment. The client may respond by filing a counterclaim alleging 
professional negligence and/or breach of contract by the firm. Clients who 
are solvent and satisfied with your work won’t mind paying the agreed-upon 
fees, but a dissatisfied client will look for a reason not to pay the bill. Also, 
unexpectedly high bills may cause formerly happy clients to question whether 
they got their money’s worth from your services. Since billing disputes are 
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such a fertile ground for professional liability claims, many claims can be 
avoided by following sound billing and collection practices. 

 
 
A.  Bill Early and Often 
 

1. Establish Billing Guidelines in the Engagement Letter:  The 
engagement document, whether a formal letter, quote sheet, 
or standardized contract, should set out the amount and timing 
of payments. Again, the key here is to avoid surprises. Regular 
interim billing, rather than a single bill at project completion, 
gives you the opportunity to check in with the client on job 
progress, and it also limits potential loss if there is a later 
problem with the client’s willingness or ability to pay.  

 
2. Periodic Payments and Additional Costs:  If you and the client 

have agreed on periodic payments, those should be invoiced 
promptly according to the agreed-upon schedule. This will 
provide an early indication of any problems with a client’s 
ability or willingness to pay, so any such problems can be 
addressed before the project continues much further. To the 
extent possible, bill when the client needs you most. 

 
B.  Diligent Accounts Receivable Management  
 

1. Aging Reports:  Establish a formal AR management system that 
tracks balances due and how long it takes for a bill to get paid. 
The system should provide alerts when a bill is overdue to allow 
for prompt follow-up.  

 
2. Early Follow-Up With Late Payers: If a client’s payment is late, 

call the client to ask when payment will be made. Reasonable 
clients understand that you are in the business of providing 
professional services, not loans. As for unreasonable clients, it 
is better to find out sooner rather than later.  

 
C.  Collection Plan and Follow-Through 
 

1. Collection Practices:  Be aware of laws governing collection 
practices – especially if your collection activities are handled in-
house rather than by a collection agency. Even innocent 
violations of debt collection statutes can be very expensive. 
Have procedures in place regarding how late a payment should 
be before initiating formal collection proceedings and how to 
attempt collection, and follow that procedure consistently. 
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2. Fee Collection Suits:  If you are considering bringing a fee 
collection suit, review the project for potential errors first and 
realize that a malpractice countersuit is a possibility. Consider 
the amount of your potential recovery versus the risk and 
expense of a counterclaim for professional liability. A firm suing 
to recover a relatively small fee bill can find itself defending a 
liability suit with much greater exposure to its bottom line. 

 
 
III. In The Event of a Claim or Circumstance 

 
Despite everyone’s best efforts, mistakes can be made and/or clients may 
leave dissatisfied. It is important for you to understand how to access the 
benefits of your firm’s professional errors and omissions policy. Your 
professional liability policy defines the terms of coverage including your rights 
and responsibilities in the event of a claim. Nothing in this Guide alters any of 
the terms, conditions or limitations of your policy. With that understanding, 
there are certain insurance related considerations to keep in mind. 

 
 
A.  Monitoring and Reporting Disputes and Claims 
 

1. Written Company Procedure for Addressing Disputes and 
Claims:  It is prudent to have a procedure in place for 
addressing claims and disputes before they arise. The person 
to notify may be the risk manager. Complaint letters from 
clients or attorneys should promptly be forwarded to the risk 
manager even if the complaint seems groundless or 
ridiculous. It is good practice to notify the risk manager of 
verbal complaints as well. If the risk manager (and, in turn, 
firm management) is promptly notified, it may be possible to 
take action to forestall or avoid a lawsuit. The risk manager is 
likely the best person to know the conditions under which the 
firm may  be obligated under its insurance policy to notify the 
insurer . 

 
2. Annual Survey for Potential Claims:  At least once a year, well 

in advance of your insurance renewals, both professionals 
and non-professional staff should be surveyed to determine 
whether they have knowledge of any claims or circumstances 
that could give rise to claims. These surveys are best 
performed by the risk manager who, in consultation with firm 
management and the firm’s insurance broker, can decide what 
needs to be reported to insurers. 

 
B.  Awareness of Insurance Coverages 
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1. Familiarity with Each Type of Coverage, Triggering Events, And 

Notification Requirements Under Each Policy:  Your firm 
probably purchases the following kinds of insurance policies: 

 
Workers’ Compensation: generally covers wages and 
medical expenses of employees hurt on the job 
 
Property Damage: generally covers loss or damage to 
the firm’s physical property, for instance by fire or 
theft 
 
General Liability:  generally covers your firm’s liability 
to others for damages caused by accidents or other 
non-professional events, such as a slip-and-fall by a 
guest on your premises   
 
Auto Liability generally covers your firm’s liability to 
others for damages caused by accidents involving 
vehicles owned by the firm or driven by employees 
 
Fiduciary Liability:  generally covers the firm’s losses 
from employee theft 
 
Professional (or Errors & Omissions) Liability:  
generally covers damages to others caused by an 
error in the provision of professional services by a 
member or employee of your firm 

 
Your risk manager, and possibly others in firm management, should 
be familiar with these types of insurance and what kinds of events 
require notice to the insurers. 
 
2. Read Your E&O Policy:  Read your insurance policy so you 

have some idea of what is and is not covered and what your 
obligations are in the event of a claim or suit. Discuss any 
questions with your insurance broker or attorney. 

 
C.  Notification to Insurer:  The Notice provision of your policy sets out 
when, and under what circumstances, you must let the insurer know about 
an actual or potential claim. If you do not comply with the Notice provision, 
coverage may be denied. In order to avoid disputes with the insurer over 
late reporting it is best to report claims and circumstances when in doubt 
that a reportable event has taken place. 
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D.  Insurance Doesn’t Cover Everything  
 

1. Not All Complaints Trigger Coverage:  Your policy sets out what 
types of allegations must be made against you to trigger 
coverage and what types of allegations are excluded from 
coverage. For example, suits that seek only a return of fees or 
that allege fraud or bodily injury would probably not be covered. 
However, to protect rights to coverage it is best to report unclear 
situations allowing the insurer to advise you on the coverage 
position that they are taking. 

 
2. You May Bear Some Expense Too:  Many policies are subject 

to deductibles or self-insured retentions, meaning that the 
insurance starts to pay only after you have paid the deductible. 
Some types of damages and expenses are typically your 
responsibility as well. Examples may include punitive damages 
in certain states and under certain policies. Also typically 
professional liability policies will not cover the salaries of 
policyholder employees spending time in addressing claims 
being defended by the insurer. But, again, check your policy as 
terms may vary by insurer and policy form. 

 
3. Questions?  Call Shand or Your Insurance Professional:  We 

value your business. If you have any questions about your 
Professional Errors & Omissions Liability Insurance Policy, 
please feel free to call us or your insurance broker, or visit our 
website at www.MarkelShand.com.  

 
 
 

 
Summary 

 
A major consideration in effective risk management is avoiding surprises. Check 
out a prospective client so you won’t be surprised to find out that this client has 
brought many E&O lawsuits against providers of services or that they are unable 
to pay when you send out your bill. Set explicit goals and parameters before the 
work begins so the client will not have unreasonable expectations. Perform in a 
quality manner keeping the client informed, and dealing with problems in a timely 
manner. Have billing and collection practices in place to maximize collection 
while minimizing client surprise and dissatisfaction. Understand your insurance 
coverage, and protect it by notifying your insurance professional in accordance 
with the terms of your insurance policies.   
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Effective risk management can lead to greater client satisfaction, improved 
collection of fees, and fewer professional liability claims, all of which will 
contribute directly to your bottom line.  
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