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Don’t Drop 
Your Guard
I f you are wondering why you haven’t read or heard about more 

litigation related to green projects, we have some ideas about 
why. If you think you can drop your guard and forget about 

the risks involved, please don’t. The first reason we haven’t seen 
more sustainable project disputes and litigation is that the world-
wide economic disruption has 
slowed green development. Most 
green projects at present involve 
higher costs that owners may be 
unwilling or unable to pay (or for 
which financing is more difficult to 
obtain). On federal projects, a cost-
benefit analysis must be completed 
prior to pursuing green techniques 
for the Dept. of Defense.  

There are other reasons. Attor-
neys, brokers and insurance carriers 
have done a lot to raise awareness. 
Some choose to avoid or address 
the risks via scope. With knowledge 
of the risks, and the awareness that 
insurance probably won’t cover 
missing a desired rating or stan-
dard, design and construction 
teams are likely drafting more ef-
fective and appropriate contracts 
(including scope) lessening the po-
tential for litigation.

Another reason is the lack of fi-
nancial incentive to litigate, for 
something such as failing to achieve 
a LEED platinum rating and in-
stead having to settle for gold. Re-
member that if a client sues a de-
signer, proceeds are not available 
under most design professional li-
ability policies given fairly standard 
warranty and guarantee exclusions. 
So the client would have to receive 
money directly from the design and 
construction team consisting of nu-
merous parties when all potentially 
responsible parties are included. It’s 
not different from traditional de-
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sign/construct issues, but there is 
less precedent, and less certainty, 
given limited prior litigation.

Control the Risks
That much said, the risks are real 
and need to be controlled.

Controlling the risks of green 
design begins at the first meeting 
with the client and the client’s ex-
pectations shouldn’t be raised too 
high. Let the client decide about 
the various design options and their 
costs after informing them of the 
advantages and disadvantages. 
Choose materials and equipment 
with a proven track record from an 
established manufacturer.

Require the owner to hire some-
one with training in health and 
safety to advise the team on how to 
handle the potential risks of new 
technologies and methods. Be sure 
the contractor retains the responsi-
bility for jobsite health and safety.  

Don’t assume responsibility for 
the operational performance of a 
building or its maintenance. Own-
ers are not always seeing a reason-
able payback from paying for proj-
ects that have a high level of energy 
efficiency. 

If achieving a certain LEED 
certification were to become a con-
tractual requirement, the design 
professional would be in breach of 
contract if it was not met. The con-
tractor directly manages or controls 
enough LEED points that it could 

make the difference between a  
project receiving a silver or gold 
certification.

The design professional may  do 
everything he or she thinks is re-
quired for the building to meet the  
requirements of gold certification, 
but because the final determination 
is beyond his or her control, the 
designer should not guarantee the 
results by  making it a contract re-
quirement. Generally, they are not 
insurable.   

Everyone has the responsibility 
to use the resources of this planet 
in a responsible manner. The green 
movement will be with us for many 
years and will only increase in im-
portance because of concerns about 
global warming. Be aware of the 
risks associated with green design 
and protect yourself accordingly. 

When will we see more green 
litigation? This may occur if/when 
green requirements are part of up-
dated or new codes/laws such as the 
International Green Construction 
Code (IgCC). Integrated project 
delivery or other single-point-of-
responsibility project delivery sys-
tems also could raise the quantum 
of litigation. That said, only certain 
project types (and size) lead to al-
ternative project delivery.

If we don’t see many green law-
suits for a while, it will be because 
of the economy, the cost of litiga-
tion or because we did a good job 
of dealing with those risks—not 
because the risks didn’t exist in the 
first place.
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