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Best Practices Use of This Risk Management Guide 
 
 
To get the maximum benefit from this Risk Management Guide, it is recommended that a copy of 
this Guide be circulated and provided to every member of your firm, including all staff members. 
The goal is to raise the collective consciousness and awareness level in your firm, so that 
everybody is highly cognizant and aware of the underlying core dynamics and root causes of 
professional liability claims. Each person reading the guide can then be asked to provide a bullet 
point punch list as to suggested ways your current operating procedures could be modified to 
make them even more sound from a risk management standpoint. 
 
In nearly every case, implementing sound risk management procedures provides you with the 
additional benefits of increased operating efficiency, superior customer service, and higher profits 
for your firm. 
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THE 100 STRATEGIES 
 
 

ACCOUNTS RECEIVABLE MANAGEMENT 
 

• Establish a formal Accounts Receivable Management System – In order to 
achieve a high rate of getting paid on time, a formal system for the monitoring of 
owing balances and accounts receivable should be established. 

 
• Don’t extend credit to clients – Extending credit to clients is asking for trouble.  If 

a client is unable to pay you in advance or on a timely basis, that client may be 
prone to financial or other problems that very likely will spill over onto you.  It is 
challenging enough to maintain a successful professional practice without also 
functioning as a lending company or as a bank. 

 
• Understand that lack of timely payment is a clear warning sign of problems to 

come – If a private sector client is not paying you, that indicates either an 
unwillingness or an inability to pay.  Address the issue with the client 
immediately.  You may need to consider whether to continue working if the client 
is not current in payment, but this decision should be made with legal counsel as 
it may trigger a breach of contract, delay damages, or other liability claim. 

 
• Understand that you become “vulnerable” to clients as accounts receivable 

stretch out over time and/or increase in amounts you are owed – Many clients 
will “leverage” you for additional services, try and reduce the amount of the fee 
that you are rightfully owed, or otherwise take advantage of you if you let them 
get in a position where they owe you a large amount of money for services that 
you have already rendered. 

 
• Preserve your mechanics lien rights – In most states, Architects have the right to 

file a mechanics lien for bills they are owed based on services they have 
provided to develop or improve privately owned real estate.  It is important to 
understand and be conversant with the mechanics liens laws, requirements, and 
time deadlines for filing in your state, and in the state where any project you are 
working on is located.  It is advisable to consult an attorney whenever you may 
be in doubt as to your lien rights.  As a precaution, it is important to be aware that 
if you end up actually filing a mechanics lien on the property you provided 
services on, a malpractice counterclaim often can ensue. 

 
• Avoid suing a client for fees – In nearly every case where you sue a client for 

fees, the client will file, as part of the client’s response to your lawsuit, a 
professional liability counterclaim against you.  This counterclaim becomes a 
malpractice claim against your firm.  If the whole matter proceeds through 
litigation, the case could take several years to resolve, and cost you or your 
professional liability insurance carrier hundreds of thousands of dollars to defend. 

 
 

ALTERNATIVE DISPUTE RESOLUTION 
 

• Arbitrate or mediate disputes with clients whenever possible – If a dispute cannot 
be resolved amicably, then it almost always is preferable to arbitrate or mediate 
disputes as opposed to litigating them in the civil court system.  Ideally, your 
standard client contract will contain an arbitration clause.  In order to be legally 



2 

enforceable, any arbitration provision that you include in your contract should be 
reasonable and eminently fair to your client.  While arbitration is usually binding, 
meaning there are very limited grounds to appeal an award, mediation can also 
be contractually mandated but non-binding, meaning either party can reject the 
proposed resolution and move the matter forward to either binding arbitration or 
the court system.  We recommend that you discuss the various alternative 
dispute resolution procedures with legal counsel before incorporating them into 
your contract documents. 

 
Construction related litigation tends to be so complex, protracted, expensive and 
time and emotion draining, that it is recommended that every possible measure 
be taken to avoid or defer litigation. 
 

BILLING 
 

• Clarify all billing related issues with the client in advance – It is important to clarify 
all billing issues before you start any work on a project.  The amount and kind of 
your fee should be formalized in your contract or otherwise memorialized.  
Attendant matters such as when fees will be billed to the client and when they 
are payable should be addressed in advance.  Billing disputes tend to be fertile 
ground for client dissatisfaction and professional liability claims. 
 

• Bill and collect when the client needs you the most – The most opportune time to 
bill and collect your fee is during that time period when the client has the greatest 
need for your services.  “Strike while the iron is hot” is one of the best collection 
strategies.  A good strategy is to try to collect all or most of your fee before the 
final designs have been provided to the client.  After the client has the complete 
design or after the design has been implemented on the project, the client has 
much less incentive to pay you your fee. 

 
• Bill on a frequent and regular basis – Itemized billings should be generated on a 

regular and consistent basis for all clients.  The most preferred method is 
monthly billings.  Monthly billings tend to help clients prepare for, budget, and 
pay moderate sized manageable bills. 

 
 

BRANCH OFFICES 
 

• Be aware that having branch offices tends to significantly increase your firm’s 
professional liability exposure – Whenever you have more than one office, it 
becomes much more difficult to consistently maintain the level of performance, 
quality control and especially the risk management standards which you have 
established for your primary office.  If you do have one or more branch offices, 
the most critical challenge is to try and establish consistent centralized systems 
and procedures that are in use in each office.  After that, it is important to 
maintain close and effective supervision and oversight of all branch offices by 
making regular visits and conducting regularly scheduled internal audits of 
branch operations, clients and projects. 

 
 

CHECKLISTS AND FORMS 
 

• Utilize comprehensive checklists and standard forms in as many contexts as 
possible – The roles of design professionals and the nature of projects are, by 
their very nature, extremely task and detail oriented.  There is simply no way to 
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remember everything without a standardized formalized reference list to refer to.  
An example is the project closeout process, which is replete with final details.  
Most firms use a project closeout checklist so that they do not overlook anything. 

 
Standardized forms also have a wide variety of uses.  Examples of situations 
where standard forms come in handy and also provide consistency and 
documentation include Extra Work Orders, Change Orders, Daily Work Reports, 
Notices of Completion, and Notice of Intent to Lien. 

             
 
 
 
            CLAIM MITIGATION 
 

• Embrace and address problems as soon as they occur – Those who embrace 
the “short term pain” of dealing with a problem as soon as it arises, avoid the 
“long term pain” that invariably accompanies problems that are not addressed 
early on.  The problems that do not get addressed early on inevitably become 
much more problematic and costly to resolve as time goes on. 

 
• Practice Early and Practical Project Intervention – It is important to address 

project issues as soon as they arise, before they fester or multiply and become 
actual liability situations.  Such issues can arise form many sources on a project, 
and it is critical to identify and address them early. 

 
• Establish an escalating review process for problems – Especially on larger 

projects, issues will arise that cannot be resolved in the lower ranks.  Stipulate in 
advance who will be involved in the client’s organization if an issue needs to be 
“escalated” in order to be resolved. 

 
• Do everything possible to settle any disputes which arise and to mitigate any 

damages as they occur – If a dispute arises, address it immediately by 
affirmatively involving all of the parties, and strive to find a way to promptly 
resolve the dispute to everybody’s satisfaction.  If a “breakdown” or “impasse” 
point on a project is reached, the ensuing litigation costs and damages involved 
almost always will surpass the cost of an early resolution.  The parties can 
always sort out later who should pay for or contribute to the cost of implementing 
an agreed upon fix. 

 
• Understand that construction related litigations tends to be the most complex, 

expensive, problematic, unwieldy, difficult to settle, and time and emotion 
draining litigation that there is – The reasons for this are that there are usually 
multiple parties, each with their own attorneys, and the matter usually involves 
dozens of project documents and attendant complex factual and legal issues for 
which each party is usually required to retain experts.  It is recommended that 
litigation be avoided at all costs. 

 
 

CLIENT RELATIONS 
 

• Create a competitive advantage for yourself by providing fast and personalized 
service to all of your clients – The best strategy to gain a competitive edge on 
your competitors is to provide your services to the client as quickly as possible 
without compromising quality, and to personalize those services as much as 
possible for each client.  Constantly striving to improve and maintain your 
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competitive advantage enables you to be able to continue to work on the most 
coveted projects for the best clients. 

 
• Create and cultivate the highest possible level of business and working rapport 

with your clients – Because of the extremely high levels of ongoing cooperation 
and collaboration that are needed to work together to successfully complete a 
given project, the most important and valuable skill is to be able to create and 
maintain the highest possible levels of rapport with all of your clients and work 
partners.  As long as a high level of meaningful and open communication is 
maintained, nearly every problem and challenge can be met successfully. 

 
• Create and maintain a totally aligned “we’re all on the same team” paradigm – 

The root cause of nearly all project problems that do not end up being effectively 
resolved is that the parties involved were polarized, and usually alienated from 
each other, rather than being closely aligned with each other.  The “us versus 
them” worldview and mindset on the project is the precursor of nearly all 
litigations situations. Try to make everybody from the project owner to the city 
inspector, and everybody in between, part of the same team with a “we’re all in 
this together” mindset. 

 
• Be an expert at setting and managing client expectations – The core complaint of 

nearly every professional liability claim that gets filed is that the client had certain 
outcome expectations which went unfulfilled.  That is why it is critical to be able 
to help the client set realistic expectations at the outset, and then manage and 
monitor those expectations to ensure that they remain realistic.  It is important 
that all clients understand that problem-free or error-free projects simply don’t 
exist.  It is better to “under promise” and “over deliver” rather than vice versa. 

 
• Keep your clients informed and always be accessible to them – When clients do 

not hear anything at all from you, or do not receive regular job status reports or 
progress reports, they often assume that nothing is being done on their behalf.  
Client surveys consistently show that the number one client “pet peeve” is when 
the professionals they have hired are not easily and readily accessible to them 
when they need them or have questions.  Returning client phone calls promptly, 
ideally on the same day you receive them, provides your clients with the best 
possible service. 

 
• See things from the client’s viewpoint – The key goal is to try and meet the 

client’s needs as effectively as possible.  In order to do this it is necessary to 
understand all of the client’s goals and objectives with specificity and precision.  
All clients and work partners have disparate goals, agendas, and world views, 
and to the extent you are able to truly empathize with these, you will be 
successful. 

 
• Communicate to the client in terms of benefits to the client – All marketing people 

are familiar with the acronym “WIFM”, or “What is in it for me.”  A critical skill in 
interacting with and influencing clients and work partners is to talk in terms of the 
costs and benefits to them of a particular action or situation. 

 
• Avoid making specific promises, guarantees, or warrantees – These almost 

always will lead to serious legal liability problems if you are unable to totally meet 
or fulfill them for whatever reason.  In addition, most liability carriers specifically 
exclude coverage for these types of claims. 
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• Avoid client “surprises” – No client likes any kind of a “surprise”.  This is 
especially so when the surprise comes in the form of unforeseen and unexpected 
increased costs, unanticipated delays, an unacceptable end result, or a runaway 
large bill.  If it becomes necessary to apprise the client of unpleasant news, it is 
best to do so as soon as possible and follow up with the client’s expectation of 
your role in dealing with any negative news.  If you have taken efforts to mitigate 
the negative, let the client know that, too. 

 
 

CLIENT SCREENING 
 

• Select clients and projects carefully – Certain project types and certain client 
types are much riskier than others.  It is advisable to check carefully into the 
client’s and work partner’s reputations, track records and financial wherewithal 
before you sign on for the project.  Don’t accept projects which provide 
inadequate fees, egregious contract terms, present too high of a liability risk, or 
require you to work with a party known to have frequent project issues or to 
perform substandard work. 

 
• Avoid financially troubled clients – In today’s economy, an increasing number of 

firms and companies are becoming insolvent or bankrupt.  When a client or work 
partner defaults or files for bankruptcy in the middle of a project, the 
consequences to you and the other project stakeholders can be devastating.  In 
addition to making sure the client is financially viable, it is important to determine 
in advance whether the other financial components of a project are achievable 
and obtainable, including lender financing, surety bonds, and liability insurance. 

 
 

• Recognize and avoid litigation prone clients and projects – Clients and projects 
which have previously been involved in construction related litigation are likely to 
become involved in future litigation.  Clients with a track record of filing litigation 
are likely to do so again.  Clients or projects which are high profile, highly visible, 
controversial, or notorious in any way can be magnets for protracted debilitating 
litigation. 

 
• Utilize a standard formalized “Go/No-Go” procedure to assess whether to take on 

a prospective new client or project – This procedure ideally should consist of 
comprehensive checklist criteria for evaluating the risks, benefits, concern and 
challenge areas, and potential liabilities of any given prospective project.  Criteria 
include your and other constituents experience with, and technical capability for, 
the project type, the available project team and resources to take on the project, 
geographic locale, financial aspects of the project, and any unique concerns or 
restraints presented by the project. 

 
 
COMMUNICATION 

 
• Be aware that the level and quality of communication which occurs is one of the 

most important determinants of project success – The quality of communication, 
or lack thereof, affects every phase of a project.  Optimal communication occurs 
when all parties and work partners are involved as early as possible and then are 
continuously kept in the communication loop.   Communication breakdowns 
relative to project responsibilities and expectations are a leading root cause of 
professional liability claims. 
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CONSTRUCTABILITY REVIEWS 

 
• Consider constructability issues before agreeing to take on a project – While the 

primary responsibility of the design professional is to focus on the design related 
aspects of the project, it is worthwhile to give consideration to constructability 
issues.  These can include trying to determine if the project budget and 
timetables and construction means and methods all are realistic.  A 
comprehensive constructability review performed in advance is the single most 
valuable tool in reducing the amount of change orders, RFI’s (Request for 
Information), and possible disputes and claims.  If the contractor is going to have 
a problem on the project, then almost assuredly the design professional will end 
up with the same essential problem, in one form or another. 

 
 

CONSULTANTS AND SUBCONSULTANTS 
 

• Perform a broad and thorough due diligence on any consultant or subconsultant 
you are considering retaining – The use of subconsultants creates a heightened 
liability exposure level from all standpoints.  In almost all cases you will be 
vicariously liable from a legal liability standpoint for errors or lack of performance 
by any consultant you have retained.  Therefore, it is critical to perform and 
complete a broad level of thorough due diligence before agreeing to retain any 
consultant.  The most important due diligence areas to investigate are industry 
references and reputation, licensing, insurance, performance and operating track 
record, and especially credit records that are indicative of continued financial 
viability. 

 
• Use standard contract forms with all consultants and subconsultants you retain – 

It is especially important to have comprehensive written enforceable contracts 
with all parties that you retain.  There should be a flow and consistency of the 
terms in the contracts which you have signed with your clients and those you 
execute with your subconsultants relative to the same project, via the use of a  
“flowdown clause” in each contract that you execute with a subconsultant.  It is 
critical to precisely define the exact scope of work and tasks to be performed by 
the subconsultant consistent with the obligations set forth in your contract. 

 
 

CONTINUING PROFESSIONAL EDUCATION 
 

• Adopt and cultivate “lifelong learning” as one of your core organizational 
philosophies and strategies – Professional roles and responsibilities continue to 
become so complex and ever more challenging that it is impossible for anybody 
to keep up with them without ongoing continuing education.  Cultural values of 
ongoing learning and striving to achieve the highest possible levels of individual 
and organizational expertise are critical to success.  The optimal strategy is to 
have a formal in-house program of continuing education and training available to 
all employees. 

 
 

CONTRACTS 
 

• Use a formal standard written contract on every job – In the current litigious 
environment in which we all work, it is folly to take on a job without a 
comprehensive written contract.  This is particularly true, given the plethora of 
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mismatched expectations, misunderstandings and disputes which inevitably will 
arise without one.  The best choice by far is to use the contract forms developed 
and recommended by the leading professional associations to which you belong.  
It is not advisable to rely merely on oral contracts, even for longstanding or 
repeat clients. 

 
• Have your attorney review all non-standard contract forms – It always is 

advisable to have your attorney review any prospective contract you are 
considering signing, in every case where a party other than you has promulgated 
the contract wording. 

 
• Become highly skilled at contract negotiation – Given the fact that from an 

economic bargaining position, project owners seem to be ever more in the 
“driver’s seat,” effective contract negotiation skills to enable you to avoid taking 
on especially over bearing or egregious contract terms are of the utmost 
importance.  The contract negotiation phase can be grueling at times, so in 
addition to developing effective negotiation skills, it is just as important to develop 
and maintain the levels of fortitude and resolve needed to avoid the tendency to 
“cave in” during the negotiation process. 

 
• Define the scope of services you will provide with clarity and precision – It is 

critical to specify and memorialize in the contract the exact services you will be 
performing.  Unless this is done in advance and with precision, roles, 
responsibilities, and expectations will be unclear. 

 
• Don’t expand the scope of services you have agreed to – Once you have 

predefined your scope of services, don’t voluntarily perform or take on additional 
responsibilities on a de facto basis once the job begins.  The main reason to 
avoid this is that when you take on additional responsibilities that you are not 
contractually obligated to perform, you may also unwittingly be taking on 
additional potential legal liabilities arising from these additional activities.  Any 
proposed revisions of an industry contract form should not be undertaken without 
legal review of the potential impact on legal liability and on liability insurance 
coverage. 

 
• Strive for a fair allocation of contractual risks among all parties – Risks allocable 

via contract should be allocated in a way that is fair and reasonable to all parties 
relative to the size and nature of their roles and responsibilities on the project. 
Don’t accept risks that are out of relation and proportion to your roles and fees on 
the project. 

 
• Use a Limitation of Liability clause in your contract whenever possible – 

Limitation of Liability clauses limit your liability in the event of claim to a pre-set 
amount, usually the amount of your total fees on the project, or alternatively to a 
stipulated finite amount of liquidated damages.  These types of clauses are 
enforceable in most states.  It is extremely hazardous to accept unlimited or 
open-ended liability for consequential damages since such damage amounts can 
be huge on many projects.  In many situations, a reasonable amount of 
contractually specified liquidated damages may be preferable to unlimited open-
ended consequential damages.  It is recommended that you seek legal counsel 
to review any proposed limit of liability clauses because although they may 
reduce your legal liability to pay damages, they may also be excluded from 
insurance coverage. 
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• Use of indemnification and Hold Harmless clauses – It is desirable to include 
provisions in your contract with subconsultants that require them to indemnify 
and hold you harmless in the event a claim is made or a lawsuit filed against you 
that arises out of an error by the subconsultant.  This recommendation assumes 
that you have already verified the insurance coverage of the subconsultant and 
maybe even obtained additional insured status for your firm under their policy.  At 
the same time, you should avoid agreeing to indemnify and hold harmless the 
owner or other party that retains your services for errors attributable to your 
work.  If the party retaining your services insists upon some type of hold 
harmless provision, it is always best to negotiate for a clause that does not 
require you to step into the shoes of the other party and pay their defense 
expenses but instead limits your obligation to situations where there is a judicial 
or arbitrator finding that the error was solely attributable to you.  Legal review is 
recommended before incorporating this type of provision into contracts in which 
you must provide the indemnification since they not only expand your legal 
liability but are also frequently excluded from insurance coverage as a form of 
contractual liability. 

 
• Don’t waive your rights to subrogation – It is extremely perilous to waive your 

potential rights to subrogate against another party to the project.  Once you 
agree to waive your rights against a party, you could end up, as a practical 
matter, having all of the liability for a claim which was caused by the negligence 
of the party which you waive your rights against. Some of the worst liability 
debacles have occurred when the project owner required all parties to waive 
rights of subrogation against the owner, and then the project went astray in large 
part due to owner negligence, lack of owner cooperation, and/or owner caused 
delays. 

 
 

CONTRACT ADMINISTRATION 
 

• Provide firm, fair, and prompt administration of all construction contracts – 
Whenever your role includes project observation and contract administration, it is 
important that your contract administration always be objective, consistent and 
fair to all parties involved.  Clients and other constituents appreciate a firm, 
businesslike approach.  It is recommended that your professional insurance 
agent or legal counsel review whether your liability coverage includes contract 
administration duties since often litigation results when you have either 
recommended payment for allegedly substandard or incomplete work or you 
have withheld payment approval. 

 
 

CULTURE 
 

• Inculcate the optimal culture in your office and on the job to ensure success – 
The one dynamic which nearly all unsuccessful firms and projects share is that 
they were permeated with a dysfunctional culture.  Given the myriad of 
challenges faced by all professional firms and projects, those which have winning 
cultures are the ones that succeed.   Key traits of a winning culture include the 
following: 
 
-     Service provider mentality 

      -     Team paradigm 
      -     All parties are aligned and are on the “same bus” 
      -     Collaborative 
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      -     Collegial 
      -     Fabric of mutual trust, respect and empathy 

                         -      Pride in performance 
                         -      Strive for constant and never ending improvement 

      -      Low staff turnover 
 
• Avoid conflict and strife – In projects which fail, invariably the parties were 

misaligned and at odds with each other.  The parties were polarized from each 
other rather than being aligned and in harmony.  An “us versus them” mindset 
prevailed.  The end result invariably is acrimony, conflict, strife and dispute.  
These dynamics tend to feed off each other and escalate creating an end result 
of failure and/or litigation. 

 
 
 
            DELAY CLAIMS 
 

• Be aware that project cost overrun claims are on the whole the most expensive 
A&E claims that occur – When a project does not get completed on time or on 
budget, the costs to complete it can easily run into the many millions of dollars.  
Consequential damages in the form of lost revenues and profits also can quickly 
escalate into huge damage amounts.  It always is advisable to do everything 
possible to try and get the project completed on time and on budget, irrespective 
of what may have transpired in the interim.  The parties can preserve their rights 
to sort out liability after the project is completed.  A non-waiver or tolling 
agreement drafted by legal counsel is one way in which the parties can agree to 
implement a fix now and to assess fault later, thus avoiding additional damages 
due to delay. 

 
 
            DESIGN PLANS 
 

• Clarify contractually who owns the design plans, and clarify the scope of what 
they may be used for – There is a trend of more frequent disputes and lawsuits 
between project owners and design firms as to who owns the proprietary rights to 
completed design plans, and what subsequent uses, if any, may be made of the 
plans, and by whom.  It is critical to contractually negotiate and pre-address all of 
those issues in advance, so as to head off subsequent proprietary disputes. 

 
• Pre-identify all items with which a given design must comply – Due largely to 

ever increasing regulatory requirements, there is an expanding array of 
compliance components.  In addition to meeting the project owner’s 
specifications, a design generally has to be in compliance with building codes, 
safety codes, zoning codes, environmental regulations, American with Disabilities 
Act ingress and egress accessibility issues, local fair housing statutes, and other 
regulatory mandated compliance items.  Overlooking or failing to meet these 
requirements can easily result in an indefensible negligence per se type of claim. 

 
            DOCUMENTATION 
 

• Practice Defensively – Practicing defensively is a particular challenge to design 
professionals who by definition must be creative, innovative, and on the leading 
edge.  At the same time, the design professional must stay highly cognizant of 
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the myriad of risks and potential liabilities with which every project is replete.  
Balancing creativity with requisite caution is an art. 

 
• Understand that written documentation often is the best defense to a professional 

liability claim – Many professional liability claims will be in large part decided 
based on a retrospective peer review of what the project documents and other 
written project related documents required.  The party that most often will prevail 
in the case is the party that can produce the highest quality of pertinent written 
documentation.  The worst possible position to be in is if you cannot even locate 
or produce your client or project file, or otherwise are unable to produce any 
tangible documentation to substantiate your stance. 

 
• Keep client or project files on hand or in storage for as long as possible – The 

potential claim “tail” period on projects can last from a minimum of two years to 
ten years or longer on most projects.  In many states, the statute of repose, 
which stipulates a final date after completion of the project by which all claims 
must be filed, provide for a ten-year window after the date on which the project’s 
Notice of Completion was filed during which claims can be made.  It is 
imperative, therefore, to keep all of your documentation accessible either on or 
offsite for a minimum of ten years after project completion.  

 
• Document all situations where the project owner or a work partner has opted to 

“cut corners” – Owners often have financial incentives to take any possible 
shortcut they can in an effort to save time or money.  Unfortunately these 
“shortcuts” often result in an ensuing variety of problems.   Unless you document 
the decision at the time it is made, the client can easily “turn on you” later, and in 
a “swearing match” between the client and the professional, liability almost 
always lies with the professional, on whom the client will state it reasonably 
relied.  The professional is often held responsible under these circumstances, 
even if the professional orally advised the owner it disagreed with the shortcut.   . 

 
• Become proficient at utilizing the key project documentation tools – There are 

several documentation tools which are relatively easy and inexpensive to 
implement, which can have a profound or even determinative effect in the event 
of a claim or lawsuit.  These include: 

 
             -  clear written notes of personal conversations, phone conversations, or 
meetings 

                          -     logs of all leaks, damages, or repairs made 
                          -     photographs of job site conditions. 
                          -     written summaries of agreed problem resolutions for each issue that arises 
 
 

FINANCIAL MANAGEMENT 
 

• Use a Certified Public Accountant – Every professional firm should hire a CPA to 
prepare a CPA compiled or audited annual financial statement each year.  An 
experienced and qualified CPA who specializes in professional firms also can 
give you beneficial recommendations on the best management and financial 
practices and procedures.  The best results usually are obtained when the 
accountant is from a firm of the same approximate size as your firm. 

 
• Manage your firm like a business – In order to be able to continue to practice 

your profession, you must manage your firm as a successful profitable business.  
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Firms that fail generally do so not due to the lack of professional skills, but rather 
due to the inability to successfully manage the business aspect of the firm.  The 
single most important component is to employ a highly qualified, well-rounded full 
time professional firm administrator or business manager. 

 
• Institute rigorous financial controls – The hallmark of every professional firm that 

is successful and profitable on a long term basis is that they have rigorous, highly 
disciplined and consistent financial controls in place.  It is these controls which 
ensure that the practice remains profitable.  For a design firm, the most important 
controls to have in place are in the areas of billing, accounts receivable 
management, collections, the annual budgeting process, and expense controls. 

 
• Make a profit on every job – It is critical to have strong solid fee structures, fee 

procedures, and job “bidding” standards and controls in place to make sure you 
actually make a profit on each and every job.  Taking on a job on a “break even” 
basis or at a projected loss is asking for trouble.  As a rule of thumb, design fees 
should be at least 3% of the construction value of the project.  On complex or 
higher risk projects, a 4-5% fee usually is necessary. 

 
• Don’t put all your resources in one large job or client – In today’s world, it is 

increasingly risky on a number of levels to commit or tie up a large proportion of 
your resources in one large project or client.  The reason for this is that if the 
project does not get completed or otherwise fails, or the client becomes bankrupt, 
you may then have a huge financial loss exposure that can have grave financial 
ramifications for your firm.  With the ever-increasing levels of instability and 
volatility throughout the business world, it may be ill-advised to get too far 
“extended” or exposed to any one situation. 

 
 
            INSURANCE ISSUES 
 

• Understand that insurance has become an ever more important aspect of the 
building and construction industry – Because of a variety of market conditions, 
various types of insurance products and surety bonds have become increasingly 
difficult or expensive to obtain.  Project owners, being increasingly in the 
economic bargaining position to do so, seem to contractually require design 
professionals to carry ever higher limits of liability of professional liability 
coverage, even though those limits of liability may be difficult to obtain or 
prohibitively expensive.  It is advisable to work as far in advance as possible with 
your insurance agent in identifying and addressing insurance issues and needs. 

 
• Don’t allow subconsultants to start work on a project until you have their 

certificates of insurance in hand – Problems can occur when you allow work 
partners on the site without copies of the necessary insurance certificates, 
bonds, licenses, executed contracts, and any other pre-job compliance items.    
When you are told that “my agent will mail it to you next week”, be aware that the 
coverage may not exist.  If you have any doubt as to any of the information 
shown on a certificate of insurance which has been provided to you, it may be 
advisable to verify the insurance coverage information directly with the insurance 
carrier shown on the certificate of insurance. 

 
• Make sure your work partners are insured with financially solid insurance carriers 

– It is important to make sure any carriers shown on certificates of insurance 
have acceptable Best’s financial ratings.  In the wave of dozens of insurer 
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insolvencies during the 1990s, insurer financial long term viability is the most 
critical consideration of all. 

 
• Maintain a formal system for obtaining, storing, and updating certificates of 

insurance -  It is important to use only insured consultants, and require that they 
provide you with Certificates of Insurance on an annual basis which preferably 
show you as the certificate holder with rights to notice of policy cancellation, or as 
an additional insured on their policy.  Sophisticated software programs for 
managing the whole certificate of insurance process are now available from 
several vendors including Data Trac Plus, LLC (www.datatracplus.com). 

 
 
            JOINT VENTURES 
 

• Be aware that joint ventures are the most risky form of business existence – Joint 
ventures in general are incredibly risky propositions.  The main reason for this is 
that each joint venturer can be held legally liable not only for the acts of the joint 
venture, but also for the acts of the other joint venturer.  Additionally, often the 
main impetus for a joint venture being conceived and formed is that one party is 
missing a critically needed resource to take on a job, and the other party is able 
to provide that resource.  As such, the relationship of the joint venturers rarely is 
“equal” or aligned from any standpoint, and such misalignment can often 
effectively predetermine that a less than optimal result will occur. 

 
• Understand that you can never be too careful, conservative, or discerning in 

choosing a prospective joint venturer – It is critical to understand that any 
deficiencies or problems of any kind that your prospective joint venture partner 
has, will immediately become your deficiencies and problems as soon as the joint 
venture is formed. You also need to review with legal counsel or your own 
insurance agent whether your liability coverage will include either the joint 
venture or your joint venture partner. 

 
 
            LOCALE ISSUES 
 

• Stay within a predefined geographical locale – Whenever there is a dearth of 
available work in a given locale, it can be tempting, or even compelling, for the 
design professional to consider taking on work in foreign or remote locales where 
the design professional has no experience or familiarity.  In this situation, the 
design professional may not stop to consider the challenges that may be 
imposed by the new locale.  This can include unfamiliar laws, regulations, 
building code requirements, customs, and business practices.  Additional 
challenges can be encountered in locating or transporting work partners, labor, or 
building materials for the job.  Associate with a reputable local professional when 
in doubt about requirements specific to an unfamiliar locale.   

 
 
            MARKETING 

 
• Be highly proactive in your marketing – It is especially important for your firm to 

have a pre-planned proactive marketing program in place, with strategies that 
facilitate ongoing actions to help you land the type of projects and work that will 
make your firm successful.  In an era of ever increasing competition, the firms 
that will prevail are those that dedicate significant resources to well conceived 
and sophisticated ongoing marketing plans. 
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            PEER REVIEW 
 

• Use Peer Review whenever you can – Peer review can be an incredibly effective 
quality control tool.  Many professional associations provide formal peer review 
and “Best Practices” programs, and it always is worthwhile to get involved in 
these.  Within the firm, it is almost always worthwhile to “second head” design 
concepts and challenges and issues which arise, and to let an uninvolved partner 
perform a cold review of design plans and documents before they go out the 
door. 

 
            PRACTICE MANAGEMENT 
 

• Have an ownership and management succession plan in operation – Many firms, 
especially those with sole owners, end up facing serious and often 
insurmountable challenges if the owner passes away unexpectedly.  For 
example, a spouse may become the legal owner and attempt to run the business 
without the necessary qualifications or business skills.  For the long term survival 
of the firm, it is critical to have both ownership and management plans in place 
whereby there will be an orderly identifiable ownership and management 
succession no matter what happens.  One of the best strategies is to adopt a 
“buy in” plan whereby younger talented professionals who clearly are committed 
to your firm can purchase small ownership interests in the firm on an affordable 
basis. 

 
• Embrace technology – In many design firms there is a strong level of emotional 

resistance to the use of computers, computer aided design, and technology.  
This type of resistance may ultimately be futile in the sense that technological 
advances will continue to impact the profession, and there is no real way to avoid 
or prevent that on a long term basis.  One of the oldest and most profound 
market aphorisms is “the trend is your friend”, and it is much better to be, if not in 
the forefront, at least in step with technological trends, rather than trying to fight 
them or pretend that they do not exist.  See Project Management section for 
more suggestions. 

 
 
            PROFESSIONAL ASSOCIATIONS 
 

• Be an active participant in your professional associations – In a hyper 
competitive world where so many different constituencies are fighting for survival, 
it is important that the professional associations you belong to are as well 
resourced, empowered, and effective as possible.  Only in this manner can the 
association be an effective voice on your behalf, and also provide you with the 
resources and information you need.  And the association can only be 
empowered to the extent that you empower it. 

 
 
            PROJECT MANAGEMENT 
 

• Create the optimum project culture – The quality of the culture which permeates 
a project largely determines the quality of the end result on a project.  Projects 
which fail or get poor results tend to be characterized by a lack of 
communication, mis-matched expectations, misalignment, polarization, alienation 
and even hostility among the parties to the project.  Successful projects tend to 
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be characterized by a collegial, collaborative, respectful culture, along with an 
early on full integration and involvement of all the parties. 

 
• Set up a website dedicated to the project – The single most valuable tool that will 

facilitate optimum project success is to set up a website dedicated solely to the 
project before the project begins.  All parties and stakeholders to the project 
should have full access to the website.  Include as many icons as possible, such 
as “project documents”, “latest job status report”, etc.  Contact information for all 
parties to the project including phone numbers, fax numbers, and e-mail 
addresses facilitate the most effective, fastest possible project related 
communication. 

 
• Have an effective plan of action for the project – It is important to have a 

comprehensive plan of action in place before the project starts.  The plan should 
include a detailed and precise scope of work, budget, schedule, and staffing 
plans.  The most effective plans identify possible “pre-problems” or contingencies 
that might arise, and have a “pre-plan” for how to deal with those before they 
occur. 

 
• Visit the project site as often as possible – The best way to make sure the project 

is staying on course and to monitor the project’s progress is to visit the site as 
often as possible.  Daily or weekly visits are advisable in most cases. 

 
• Avoid project cost overruns – The most difficult problems and some of the largest 

professional liability claims arise from situations when it costs much more to 
complete a project than is available in the budget or contract price.  Project 
owners are increasingly unwilling to accept or absorb any additional costs, 
irrespective of how reasonable or necessary those costs may be.  It is advisable 
to avoid getting involved in projects that realistically won’t be able to be 
completed at the budgeted or contracted price. 

 
• Stay on schedule – Once a project falls behind schedule, it becomes almost 

inevitable that it will not be completed on time, resulting in increased costs and 
probable loss of revenues or profits to the project owner.  Endeavor to keep the 
project on schedule since time is always of the essence. 

 
• Keep the project moving forward no matter what happens – In order to avoid 

project delay and cost overrun claims, it is critical to keep the project moving 
forward no matter what contingencies or problems arise.  If disputes arise such 
as a payment or fee dispute, try and compartmentalize those disputes and 
handle them “outside of the project”, so that they do not operate to slow down or 
impede the progress of the project. 

 
• Avoid all “shortcuts” – Due to increasing financial pressures on project owners 

and all parties to the project, there is ever more of an inclination on behalf of 
many parties to “cut corners” whenever possible.  This can take many forms 
including spending less time on design or plans, or using inferior building 
materials or unknown or unqualified subcontractors.  All such shortcuts invariably 
compromise the quality and integrity of the project.  Many observers also believe 
that it is the cumulative negative effect of all these shortcuts which is the major 
root cause of the explosion of constructive defect claims that is occurring 
nationally. 

 
• Use formalized written change order procedures – Many disputes and 

misunderstandings arise from change orders.  It is advisable to use a standard 



15 

written form for all change orders regardless of size, obtain each parties’ 
approval of draft change orders, especially the project owner, and to provide 
copies of the final change order form to all parties. 

 
• File the Notice of Completion as soon as the job is complete – It is recommended 

that the Notice of Completion be filed as soon as possible after the job has been 
completed.  Filing of the Notice as promptly as possible creates the most 
favorable legal position relative to possible lien issues, and also relative to issues 
such as statutes of limitation and statutes of repose.  If, however, there are 
problems with any of the work, you should consult with legal counsel before 
providing the owner with a completion certificate since it may later be used to 
show you approved defective or non-complying work. 

 
• Conduct a formal post project evaluation on every project – An important part of 

the evaluation process is a formal client satisfaction survey.  An overall 
retrospective review of the project should be conducted internally not from a 
“criticizing” or “blame” standpoint, instead from an empowering perspective of 
asking high quality questions such as:  “What can we learn from this project that 
will enable us to do an even better job next time”. 

 
• Avoid taking on too many clients or projects – There can be a tendency in some 

firms to “overbook” clients or projects relative to the staff size and qualifications 
and other resources available in the firm to handle and service those projects.  
An under resourced project rarely ends up with an optimum result. 

 
 
            PROJECT RISKS 
 

• Perform a formal Project Risk Assessment on all projects – Every project 
presents a multitude of risks on a variety of levels.  These range from the risk 
that you will not get paid, to the risk that the contractor will default midway 
through the project.   There always are legal liability risks throughout the project.  
Before taking on a project, it is advisable to perform a formal risk assessment 
pursuant to pre set risk analysis criteria to determine if the overall risk level 
presented by the projected fits within your risk appetite and your insurance 
coverage. 

 
• Be aware that certain types of projects almost always involve high risk levels – 

Generally speaking, the higher the construction value of a project, and the longer 
in duration the construction phase will be, the higher the risk of problems or 
claims on the project.  High profile projects or “signature” properties almost 
always involve levels of controversy and litigation.  Condominium and residential 
developments tend to be very high risk projects in many locales.  If you are 
taking on a high risk project, ideally your fee should be larger than normal to 
compensate you for the increased risk level you are assuming.  It is also critical 
that you have favorable contract terms on higher risk projects. 

 
• Understand the inherent risks and pitfalls of “Fast-Track” projects – “Fast Track” 

projects are projects on which construction begins before the design plans have 
been completed, or in some cases, before the design plans have even been 
started on.  The severe high hazard nature of most such undertakings is 
apparent to experienced design professionals.  “Fast Track” projects are by far 
the highest hazard project type on the whole.  Projects which otherwise are on a 
“Super Rush” or highly pressurized time schedule for completion also generally 
are high hazard project types. 
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            QUALITY CONTROL 
 

• Implement a formal quality control program to ensure your product always is of 
the best possible quality – It is well worthwhile to have a quality control program 
in place that makes sure every document gets checked before it goes out the 
door.  The goal is to consistently produce a high quality work product.  The most 
important aspect to concentrate on is to always ensure that there is a high level 
of technical adequacy on all your plans and specifications.  Another important 
quality control area is to make sure all of your project documents are technically 
complete and coordinated and that they are delivered on a timely basis. 

 
 

            REGULATORY RELATED CLAIMS 
 

• Make sure that your design plans encompass all necessary regulatory 
requirements – There is an ever increasing number of federal, state, and local 
statutes, codes, ordinances, and regulations which apply to new and existing 
buildings.  These include building, fire protection and other safety codes, zoning 
and permitting, American with Disabilities Act (ADA) accessibility and other 
ingress and egress issues.  Failure to design in compliance with minimum code 
requirements usually is negligence per se from a legal standpoint. 

 
      The potential for client misunderstandings and unclear responsibilities is replete 

throughout the realm of regulatory compliance.  It is critical to formally identify 
with a high level of specificity all of the code requirements which will need to be 
met. 

 
 

            RISK MANAGEMENT  
 

• Make a major long term commitment to Risk Management – Risk types and 
levels faced by professional firms continue to multiply and escalate.  It is critical 
to have a comprehensive formal risk management in place to identify and 
address all of the significant risks that you face on all levels.  It is advisable to 
place your own professional liability insurance with a carrier that is providing you 
with superior risk management information and services. 

 
• Create a culture of Risk Management awareness within your firm – In order to 

most effectively manage risk, it is critical that all professional employees and staff 
members in the firm understand that it is everybody’s  responsibility to identify 
and manage risks. 

             
 
            SCOPE OF EXPERTISE 
 

• Stay within your scope of expertise – A significant portion of professional liability 
claims involve situations where a professional strays away from their primary 
core areas of expertise, and gets involved in a service area or project type that 
they have never handled before, and lack familiarity.  Whenever you do not have 
the particular expertise that is needed on a given project, it is advisable to 
associate with an expert who has that particular expertise. 
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• Strive to become better and better at your core competencies – The firms that 
become truly great do so by being highly focused on particular core 
competencies or niches, and then working extremely hard on an ongoing basis to 
continuously improve their performance level in these core competencies.  It is 
these firms that rise to the top of their profession. 

 
 
            SITE CONDITIONS 
 

• Be aware that an ever increasing number of projects are being built on 
problematic sites – In many locales, sites that have conditions that are 
supportive of and conducive to solid building foundations have been used up 
many years ago.  However since the demand for new building sites continues 
unabated, there is a trend towards building on problematic sites.  Claims 
involving site, structural, soil, and/or foundation problems invariably are very 
severe and expensive to resolve. 

            
 
            SPECIALIZATION 
 

• Specialize in your service area – The most successful firms tend to be those who 
specialize in one service area, or a few closely related service areas.  Successful 
larger firms are highly focused on a few well defined service areas.  Generalist 
firms who may not have an articulated vision, or who try to service all sectors or 
project types seem to encounter ongoing challenges as the world becomes ever 
more specialized and technically complex. 

 
 
            TEMPORARY PROFESSIONAL EMPLOYEES 
 

• Be aware that using non-employee professionals on an independent contract 
basis creates a high risk level – There are so many challenges on most projects, 
that it is important that all the parties to the project be financial stakeholders of 
some kind in the project. 

 
      Temporary employees who have no long term stake in the project or in your firm 

may not have the level of commitment and dedication necessary to do whatever 
it takes to accomplish a successful project result.  You may also have insurance 
coverage issues if your liability policy does not define an “insured” to include 
temporary and contract employees. 

 
 
            THIRD PARTY CLAIMS 
 

• Be aware of the potential of third party liability claims against you – In today’s 
legal climate, in many settings claims can be made against you by third parties 
with whom you do not have any formal or direct business or contractual 
relationship.  If any of your actions may foreseeably impact or harm a third party, 
it is possible from a legal liability standpoint that that third party may be able to 
successfully file a claim against you.  The law on third party beneficiaries varies 
from state to state and you should seek legal advice on its potential applicability 
to your work. 
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            VICARIOUS LIABILITY 
 

• Be aware that you can be legally liable for the acts of any consultant or other 
party that   you bring on to the project – If you employ or contract with various 
third parties who perform certain services under your auspices or on your behalf 
on a project, in many cases you will be held legally liable for any negligent acts 
they perform.  That is why it is critical, when there is a need to use a third party, 
to use only highly reputable and responsible parties.  It also is important to verify 
that they have the proper professional liability and other insurance coverages in 
place. 

 
 
            WORK PARTNERS 
 

• Use repeat work partners whenever possible – The best formula for project 
success is when a project team that has previously worked together successfully 
is brought together again to perform the same type of project.  In an ever 
changing world, “known qualities” or performance and reliability become ever 
more valuable.  Because of the volatility and transience in the society, new and 
unknown work partners are increasingly becoming the norm in many larger 
cities.  Repeat work partners and clients are safer and lower risk on the whole. 

 
• Prequalify all new work partners – A major cause of claims against design 

professionals is faulty selection of contractor or other work partners.  Whenever 
something goes wrong during the construction phase, almost inevitably the 
design team will be blamed, even when the design was not deficient in any way. 

 
      A strong advance due diligence should be performed on all prospective 

contractors and other work partners including checking their performance track 
record, multiple client and previous work partner references, financial condition, 
credit rating, licensing status, and insurance coverage. 

 
 


