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Risk Management

Replacing a Design Professional  
On an Abandoned Project

W
hen the economy took a severe downturn in 
the fall of 2007, it was not uncommon for one 
or more design projects to be suspended or 
terminated. As the economy slowly improves, 
some projects will be resuscitated. What if you 

are asked to take over another firm’s abandoned project?
There are many things to consider, including responsibilities 

as a business entity and obligations as a registered design profes-
sional. Complete openness between the firm and the client is an 
essential first step.

Try to determine why the client wants to change designers. 
If the original firm was not a good fit, what makes your firm a 
better fit? You might know whether the original consultant was 
competent and had the technical expertise to adequately design 
the project. Did the relationship sour over invoices that remained 
unpaid since the project was abandoned?

Ask for the client’s permission to talk with the previous design 
firm. This discussion could clarify the client’s thinking. If the 
client will not give permission, there may be something they do 
not want you to know. Be aware of professional confidentiality 
obligations. Do not contact the other firm without the client’s 
permission.

Determine the rightful ownership of the instruments of service. 
If the client does not own them or cannot obtain permission to 
use them, they cannot be used without risking legal action for 
infringing on the other firm’s rights. Any similarity of the new 
firm’s design to the original design could be construed as a viola-
tion of those rights unless the client has procured the ownership 
interest of the original consultant’s instruments of service.

Responsible Charge
When completing another firm’s design, certain professional obliga-
tions must be met, starting with fulfilling the requirements of being 
in responsible charge. State definitions of “responsible charge” vary 
but there are many similarities. The design professional in respon-
sible charge must be involved in developing the standards and 
materials to be used, selecting the alternatives to be investigated, 
and comparing the alternatives for the professional work. 

One cannot ascertain why materials or design methods were 
chosen from partially completed construction documents. The 
person in responsible charge must also know the technical capa-
bilities of the personnel who will perform the professional work. 
It is very difficult, if not impossible, to meet these professional 
obligations without restarting project design from the beginning.

It may be less troublesome to take over a project after comple-
tion of the design phase. But providing professional services for 
construction administration can be challenging, especially if the 
original design professional is not involved. A designer that was 
not involved in developing construction documents will not 
have a good understanding of why certain materials and meth-
ods were used.

It can be similarly tricky if the new design professional is 
approving shop drawings. No one can be as familiar with the 
design as the original designer. The review of shop drawings gives 
the designer one last chance to look at a design before it is built. 
If the original consultant is not reviewing the shop drawings, an 
important opportunity for one last look will be lost.

Protect Your Interests
When drafting the contract, make sure to include clauses cov-
ering the additional risks the firm takes on when supplanting 
another design firm. The new firm should obtain indemnifica-
tion for any acts, errors or omissions by any prior design firm. 
The new firm should also have indemnification from any claims 
of copyright or patent infringement arising from the use of any 
documents provided by any previous design firm. In addition, 
the client should also warrant that the company has the right to 
provide the documents to the new design professional and that 
the information and documents are accurate. The new design 
firm should be able to rely on the information being accurate and 
complete without having to verify the information.

Replacing a previous design professional on an abandoned 
project can have many hazards. But these risks can be minimized 
with complete openness between the client and the design pro-
fessional. The project contract should include language address-
ing the additional risks of replacing another consultant. If these 
protections can be achieved, a design professional will have made 
great strides in managing the risks.

Glen R. Mangold is managing director of the Architects/Engineers 
program for Markel Corporation. He can be reached at gmangold@
MarkelCorp.com; Charles W. Kopplin is former chairman of 
the ACEC Risk Management Committee. He can be reached at 
cw.kopplin@gmail.com.

The material in this article is provided for informational purposes only 
and is not to be regarded as a substitute for technical, legal, or other pro-
fessional advice. The reader seeking such advice is encouraged to confer 
with an appropriate professional consultant or attorney.
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