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Design Professionals provide their services under contracts. Such contracts can be express or 
implied, written or verbal, and brief and cursory or extensive and detailed. Contracts have a 
number of purposes not the least of which is allocating responsibility for various project related 
risks. This article focuses on the risk allocation features of a design professional’s service 
contract. 
 
Design professional service contracts, in addition to the possible kinds mentioned above, can 
follow standardized forms or they can be a custom manuscript. From a risk management point of 
view, the standardized forms are preferred because most of the issues and disputes that can 
arise under such contracts have been addressed in the past. Consequently there exists a body of 
law interpreting the terms that have led to disputes. This helps reduce both the uncertainty of 
outcome and cost when disputes do arise. 
 
The most common and familiar design service contract forms are published by the American 
Institute of Architects (AIA). These forms are coordinated with other project contracts including 
those governing relationships between project owners and contractors, architects and sub-
consultants, project owners and construction managers, and other likely project relationships. 
They are the product of much experience and have been improved with that experience. 
 
Another set of form service contracts has been produced by the Engineers Joint Contract 
Documents Committee (EJCDC). These tend to be applicable to a broader range of projects. In 
addition to buildings, these can be applicable to public works and industrial projects among 
others. 
 
Both the AIA and the EJCDC contract forms have been produced with substantial experienced 
design professional input and incorporate and address most of the kinds of issues likely to arise 
during project planning, design and construction. Generally they protect design professional 
interests and could be viewed as the best available definition of the standard of practice with 
regard to contracting for design professional services. Also, alteration of the terms of these forms 
during contract negotiations are more likely than not to place the design professional in a less 
desirable position when later contract disputes arises. Alterations should be agreed to with great 
caution and understanding of the consequences. 
 



Many purchasers of design services have developed their own professional service contract 
forms. Since such forms often have not been developed taking into account the same level of the 
interests and experience of design consultants, they warrant close scrutiny before being  
accepted. Although the terms defining the services, responsibilities, payment terms, and so forth 
also need careful review, our focus will be on identifying terms that can adversely impact the 
risks of liability. Care needs to be taken to avoid terms that are over reaching and transfer more 
than the usual amount of risk of liability to the design professional. One concern about excessive 
transfer of risk to the design professional is that certain types of losses may be excluded from 
professional liability insurance coverage. Professional liability insurance policies are likely to 
contain an exclusion for contractually assumed liability. 
 
What are the contractual risk transfer provisions to be on the lookout for when reviewing a 
design service contract? Some key words to focus on include “sole or solely”, “hold harmless and 
indemnify”, and “warranty.”  
 
Since many of the problems arising out of construction activity are consequences of multiple 
causes and activities, assigning “sole” responsibility to any one of the project team members is a 
transfer of risk. When a design professional is assigned sole responsibility for a project problem 
that was the result of multiple deficiencies, that professional’s liability risk is increased. The 
reverse is that disclaiming responsibility for a problem unless it can be shown that the party 
being held accountable is solely responsible is a way of limiting risk. The design professional’s 
contract can recite a disclaimer of sole liability for any defect that is the result of multiple causes 
some of which are not design related. It is worthwhile to search a professional services contract 
for the words “sole” or “solely” and determine whether it augers in favor of or against the design 
professional’s liability interests. 
 
Other key words to find in a contract and examine are “hold harmless and indemnify.” These 
words can place a burden on the entity holding harmless and indemnifying and can relieve a 
burden from the entity being held harmless and indemnified. They transfer certain risks and can 
be a benefit or a source of problems when project defects arise. Of course the concern typically 
is that the design professional is being contractually required to hold harmless and 
indemnify a client for defects on a project. 
 
In many cases, even if a design professional does “hold harmless and indemnify” a client for 
project defects, that professional can seek common law (not contractual because under the 
design-bid-build project delivery model there is no direct contract between the design 
professional and a contractor) indemnity or contribution from a contractor that may have also 
contributed to the project defect. Accordingly, the major risk of such language can be a transfer 
of the burden of determining who is responsible and the associated litigation costs. But in view of 
the costs of construction dispute litigation this could be a substantial transfer of risk. 
 
An additional problem with an undertaking to “hold harmless and indemnify” is that this can raise 
a professional liability insurance issue with regard to typical exclusions of contractually 
undertaken liability. Design professionals need to avoid any agreement to “hold harmless and 
indemnify” as a sound risk management practice. 
 
Another key word to look for and carefully examine during a design professional’s contract review 
is “warranty.” This is a promise that something sold is as factually stated or legally implied by the 
seller. The warranty often provides for a specific remedy if what is being sold is not as 
represented. With regard to professional services, the question to consider is exactly what is 
being warranted. If the warranty is limited to providing a service that meets the professional 
standard of care, there should be no problem. Such a representation generally is an explicit 
statement of what already exists – that is, a common law obligation to provide a service meeting 



a professional standard of care. However, if the warranty in some way suggests that a defect 
free result is being promised, the design professional will run into problems. Such a 
representation at the least will make defense of allegations of errors and omissions more difficult. 
Also, it might tip the balance toward holding the design professional to a higher standard of 
performance thereby increasing the risk of professional liability. As with other risk transfer 
contract provisions, the use of “warranty” language in a design service contract can lead to 
professional liability insurance issues. It is a way of contractually assuming liability risk that might 
otherwise not exist. 
 
Where possible, the design professional can also consider including contract provisions that 
affirmatively reduce the risk of liability loss. The most obvious is negotiating for a “limitation of 
liability” provision. Enforceability of such provisions varies from state to state and an attorney 
should be consulted about the usefulness of such a provision in any specific situation. It is useful 
to keep in mind the relationship between compensation and risk associated with a given service. 
For example, when the design professional provides a minimal, low cost service in connection 
with a high cost project, that design professional faces the risk of large defense cost and 
sometimes liability but is receiving only minimal compensation. The risk of loss is disproportionate 
to both the contribution and compensation. It is in such cases that a limitation of liability 
provision is of greatest value. In some jurisdictions it is important to actively negotiate for such 
a limitation to make it enforceable. 
 
The foregoing focused on reviewing the design professional’s contract to provide services. It is 
important to note that project contracts other than those for professional services can also 
impact on a design professional’s risk of liability. For example, construction contracts often 
include provisions requiring the contractor to maintain certain types of insurance. However, 
variations in these requirements can make it more or less likely that the right kind of insurance 
will be available when project problems arise. Inadequacy of contractor insurance can, in some 
cases, be a factor in how aggressively design professional liability is pursued to recover loss. It is 
in the design professional’s interest to make certain that other project participants maintain 
adequate insurance coverage throughout and even after completion of a construction project. 
There need to be provisions for implementing, monitoring and enforcing insurance – and surety 
bond – requirements in order for these risk management tools to be available when the need 
arises. 
 
It is also noteworthy that most of the above discussion contemplates the “designbid-build” 
project delivery process. Many projects these days are built using some form of an accelerated 
design-build project delivery process. The altered relationships among the parties lead to 
different risk allocation models that, in the context of a design professional’s service, are more 
difficult to define and evaluate. 
 
Under the classic “design-bid-build” project delivery model, the design professional agreed to 
provide a service meeting a professional standard of care to the project owner and the project 
owner and the contractor carried various aspects of the financial risk. It was clearer that the 
project owner assumed the risks associated with financing the project and, later, operating or 
using the project for financial profit. Also, the owner assumed some risk with regard to aspects of 
a project that were not in the control of the designer nor the contractor. Meanwhile, the 
contractor and the subs took on the risks associated with getting the project built – as designed - 
at a cost that allowed the contractor sufficient profit to reward those risks. 
 
The design-build project delivery model can transfer more of the risks from the project owner to 
the combined designer-builder team. It is possible for the project owner and the design-build 
team to negotiate terms that allocate some of the risk to the project owner. However, from the 
design firm’s viewpoint, limiting performance obligations to providing a service meeting a 



professional standard of care becomes more difficult. The design-build team’s obligation is 
generally to deliver a completed project and warranting its quality. When problems with the 
completed project arise it may be more difficult to determine whether the deficiencies were 
attributable to substandard design or substandard construction. Under the design-build project 
delivery model the agreement between the designer and builder and how it carves out 
responsibilities and risks becomes the key to determining whether professional liability risk can be 
evaluated and insured. When the design-build team is a single entity with joint responsibility for 
delivering a problem free completed project it becomes impossible to separate the design risk 
from the build risk. 
 
The key consideration is that to evaluate and insure the risk of professional liability, the 
professional service must be carved out and defined with clear boundaries. To whom is the 
professional service being provided? To whom is the duty of professional care owed? What, 
exactly, are the professional services? And, similarly, what services or acts fall outside of the 
professional services being performed? If such definition and boundaries of the professional 
service are clear, it should be possible to evaluate the professional liability risk and provide for it. 
And this is accomplished through an appropriate set of contracts among the parties involved. 
 
Of course, the fact that contracts can be arranged in a manner that separates the professional 
liability risk from the construction risk, does not necessarily mean that an insurer will have 
sufficient comfort to issue a professional liability insurance policy to the design professional 
participating in a design build project. But clear definition of responsibilities and boundaries is a 
step in the direction toward the kind of risk allocation that might allow insuring some of those 
risks. 
 
The foregoing touches on some of the key aspects of a liability risk focused review of a design 
professional’s contract. A review can also cover other kinds of contractual risk transfers. One that 
readily comes to mind is compensation collection risk. The risk can have unexpected aspects. For 
example, not only is there the risk of not getting paid but, also, the risk that a collection action 
will draw a claim for errors and omissions that otherwise would not have been pursued. It would 
serve a design professional well to identify all of the risks other than professional liability and 
keep those in mind when reviewing a proposed contract for services. 
 
Concern about liability risk transfer provisions of design professional contracts is an important 
element of a risk management program. Active pursuit of a risk management program, in turn, is 
a key element a successful design practice. 
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