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STATEMENT OF GENDER NEUTRALITY 
This Risk Management Guide is expressly intended to be gender neutral, and no sexism or 
gender preference or bias is intended or should be inferred based on anything written herein. 
Any reference to the masculine expressly includes the feminine, and any reference to the 
feminine expressly includes the masculine. 
 
DISCLAIMER NOTICE 
These materials are provided as general information and helpful guidelines to assist in the 
development of appropriate risk management practices and procedures. They are expressly 
not intended to be legal advice, or individual client specific risk management advice. Because 
of the various federal, state and local legal issues relating to professional liability, we advise that 
you consult an attorney on all legal issues relating to professional liability. Markel , Inc. 
expressly disclaims any and all liability of any kind resulting directly to indirectly from the use or 
application of any of the information in this Guide. 
 
COPYRIGHT NOTICE 
Reproduction in whole or part is strictly and expressly prohibited without the prior written 
permission of Markel. 
 
Recommended Best Practices Use of This Guide 
Markel  has developed this Risk Management Guide (“Guide”) in furtherance of our “winwin” 
approach to establish and foster a long term relationship with all of our Professional 
Liability policyholders. 
 
To get the maximum benefit from this Guide, it is recommended that a copy of this Guide be 
provided to every member and employee of your firm. In today’s complex world, professional 
firms face an ever expanding array of issues and challenges. An enhanced awareness of these 
issues and challenges will likely improve your firm’s overall results. 
 
From a risk management standpoint, the goal is to raise the collective consciousness and 
awareness level in your firm, so that every staff member is cognizant of the underlying core 
dynamics and root causes of professional liability claims. 
 
In nearly every case, implementing sound risk management procedures provides will benefit 
your firm through increased operating efficiency, superior customer service, and higher 
revenues. 
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THE 230 STRATEGIES 
 
ACCOUNTS RECEIVABLE MANAGEMENT 
 
• Address the key accounts receivable issues in advance – The majority of accounts receivable 

related problems can be avoided or mitigated if certain high impact areas are addressed in 
advance. The first area involves being discerning and selective in the quality of the clients 
you accept, with the key need being to make an assessment in advance of the client’s 
apparent ability and willingness to pay the whole amount of your fee. Once you have actually 
accepted the client, before starting any work for the client, you should discuss with the client 
and agree on all pertinent fee and billing related issues.  Whenever possible, try to collect the 
entire fee, or the majority of the fee, or a significant retainer in advance of performing any 
work. 

 
• Establish a formal Accounts Receivable Management System – In order to achieve a high rate 

of on time payment, establish a formal system for the monitoring of balances due and 
accounts receivables. 
 
Be businesslike in all your affairs –Clients tend to have a high level of respect for 
professionals who act in a businesslike manner. All financial matters, especially fees, billing 
and collection matters should be handled in a highly professional and businesslike manner. 
Some professionals are hesitant to discuss these matters with a client, however, it is 
important not to be “afraid of” or intimidated by any of your clients. 

 
• Don’t extend credit – Extending credit to clients is asking for trouble. If a client is unable to 

pay you in advance or on a timely basis, that client may be prone to financial or other 
problems that may present risk exposures to your firm. It is challenging enough to maintain a 
successful professional practice without also functioning as a finance company or as a bank. 

 
• Understand that lack of timely payment is a red flag - If a client is not paying your fees, that 

indicates either unwillingness or an inability to pay. Address the issue with the client 
immediately. You may need to consider whether to continue working if the client is not 
current in payment, but this decision should be made with legal counsel as it may trigger a 
breach of contract or other professional liability claim. 

 
• Understand that you become “vulnerable” to clients as accounts receivable age and grow– 

Many clients will “leverage” you for additional services, to try and reduce the amount of fees 
that you have earned, or otherwise take advantage of you, if you let them get in a position 
where they owe you a large amount of money for services that you have already rendered. 

 
• Embrace accounts receivable problems – Once you realize that there is a collectability issue 

relative to a particular client, quickly embrace, fully analyze, and take immediate action. Late 
payment issues or collection matters almost never resolve themselves. The longer you wait 
to develop and implement a plan, the less likely it will be that you will collect all or most of 
the money that you are owed. 

 
• Initiate the first collection phone call – In most cases, the most effective initial action to take 

is for a principal of your firm to immediately pick up the phone and call the client to request 
payment. The best remedy for many collection problems is to make a brief phone call to 
advise a principal of the client of the account receivable status and to inquire when payment 
can be expected. 
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• Accept that you may never collect all the money that you are owed – No business can 
realistically expect to collect one hundred percent of their accounts receivable. Most firms, 
despite their best billing and collection efforts, write off up to five percent of their accounts 
receivable. It is a valuable skill to be able to recognize when you have reached the point 
where “you are throwing good time and money after bad.” Resist any temptation to try to 
collect bills solely based on anger, resentment or vindictiveness in pursuit of a pyrrhic victory. 
Avoid suing a client for fees – A lawsuit to collect fees usually results in the assertion of a 
professional liability counterclaim against your firm. If the matter then proceeds through 
litigation, the case could take several years to resolve, and cost hundreds of thousands of  
dollars to defend. In one noteworthy legal malpractice case, a law firm sued a divorce client 
over a $13,000 fee. In response, the client answered with a malpractice counterclaim that 
resulted in a $1.8M jury verdict against the firm. 

 
BILLING 
 
• Explain all billing expectations in advance – It is important to clarify all billing issues before 

you start any work on a project. The amount of your fee should be formalized in your 
contract or otherwise memorialized in an engagement letter. Attendant matters such as when 
fees will be billed to the client and when they are payable should be addressed in advance. 
Billing disputes tend to be fertile ground for client dissatisfaction and professional liability 
claims. 

 
• Bill in the manner that works best for the client – Determine from the client what form of 

billing and billing timeframes will be optimal for the client. It is important to bill in a way that 
best matches up with the client’s budget and standard accounts payable procedures. 

 
• Bill and collect when the client needs you most – The most opportune time to bill and collect 

your fee is during that time period when the client has the greatest need for your services. 
“Strike while the iron is hot” is one of the best collection strategies. A good strategy is to try 
to collect all or most of your fee before the final services have been provided to the client. 
After the client has received all the services, the client has much less incentive to pay your 
fee. 

 
• Bill on a frequent and regular basis – Itemized billings should be generated on a regular and 

consistent basis for all clients. Monthly billings tend to help clients prepare for, budget, and 
pay moderately sized bills. 

 
• Provide the client with detailed billings – Ask the client how much billing detail is needed, and 

try to accommodate those needs within your billing format. Large bills presented without 
itemization of the work performed and specific costs that were incurred create ill will with 
clients. Detail the “who, what, where, when and why” on every entry and, if possible, review 
all bills before they are issued. 

 
• Don’t present a client with any “surprise” or “runaway” bills – Clients dislike any unpleasant 

surprise. A single large bill in an amount larger than the client was expecting, presented after 
all services have been provided, often can lead to contentious fee disputes and ultimately to 
litigation involving malpractice allegations. 
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BRANCH OFFICES 
 
• Be aware that having branch offices tends to significantly increase your firm’s professional 

liability exposure – Whenever you have more than one office, it becomes much more difficult 
to consistently maintain the level of performance, quality, control and especially the risk 
management standards which you have established for your primary office. If you do have 
one or more branch offices, the most critical challenge is to try to establish consistent 
centralized systems and procedures that are in use in all of your offices. After that, it is 
important to maintain close and effective supervision and oversight of all branch offices by 
making regular visits and conducting regularly scheduled internal audits of the branches’ 
operations, clients and projects. If there is only one professional in a given branch office, 
make sure there is a back up professional available to step in due to the absence or illness of 
that professional. 

 
CHECKLISTS AND FORMS 
 
• Utilize comprehensive checklists and standard forms in as many contexts as possible – Given 

the ever increasing levels of complexity in many areas of most professions, many projects 
are, by their very nature, extremely task and detail oriented. There is simply no way to 
remember everything to check on, or do, without a standardized formalized reference list or 
checklist. 

 
It is advisable and commonplace for professionals to develop and routinely use checklists as 
reference points. For example, lawyers involved in drafting contracts work with a checklist or 
master bank of all clauses which may be apropos to a given kind of contract. In an architect 
setting, the project closeout process is replete with final details. Most A&E firms use a 
standardized pre-printed project closeout checklist form to make sure that they do not 
overlook anything. Title agents use ”closing” checklists to make sure that they do not 
overlook anything during the closing process. 
 

CLAIM MITIGATION 
 
• Embrace and address problems as soon as they occur – Those who embrace the “short term 

pain” of dealing with a problem as soon as it arises, avoid the “long term pain” that invariably 
accompanies problems that are not addressed early on. The problems that are not efficiently 
addressed inevitably become much more problematic and costly to resolve as time goes on. 

 
• Practice early and practical Intervention – It is important to address project issues as soon as 

they arise, before they fester or multiply and then become actual liability situations. Project 
issues can arise from many sources, and it is critical to identify and address each of them 
early. 

 
• Establish an issue escalation process– Especially on larger projects, issues will arise that 

cannot be resolved in the lower ranks. Stipulate who will be involved in the client’s 
organization if an issue needs to be “escalated” in order to be resolved. 

 
• Do everything possible to settle any disputes which arise and to mitigate any damages which 

are occurring – If a dispute arises, address it immediately with all parties, and strive to find a 
way to quickly resolve the dispute to everybody’s satisfaction. If a “breakdown” or “impasse”  
point on a project ever is reached, the ensuing litigation costs and damages involved almost 
always will surpass the cost of an early resolution. The parties can always sort out later who 
should pay for or contribute to the cost of implementing an agreed upon fix. 
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CLIENT CONFIDENTIALITY 
 
• Recognize the increasingly paramount objective of safeguarding client confidentiality – The 

one unpardonable sin in the eyes of most clients is when a professional negligently enables 
the client’s confidential or propriety information to pass into the hands of a third party. The 
worst of these situations is when that third party happens to be a competitor of the client. 
The first preventative step is to make sure that your whole staff has a deep awareness and 
understanding of the critical need to safeguard all confidential client information. 

 
• Implement formal procedures and controls to safeguard confidential client information – 

Formal procedures should be adopted to protect against the possibility of “inadvertent” leaks 
of client information. This must include a high level of security relative to client files, and 
especially electronically stored client data. Suggested risk management procedures include 
the following: 

 
� Post signs on printers, fax machines or photocopiers warning users not to leave 

confidential documents unattended 
� When finished with conference rooms, wipe boards clean and remove papers 
� Shred confidential documents when discarding them 
� Properly destroy data diskettes, CDs and other backup media when discarding them 
� Keep file cabinets and storage rooms containing confidential information locked at all times 

 
• Beware of “Trade Secrets” issues – Your clients possess valuable proprietary assets in the 

form of Intellectual Property. If any of this property is misappropriated by any party, in 
addition to a civil lawsuit, a criminal prosecution is possible. In many jurisdictions the theft of 
trade secrets is a felony. 

 
CLIENT INTAKE AND ACCEPTANCE 
 
• Pre-qualify the client – Before you accept a prospective new client, it is important to requalify 

the client from a variety of standpoints. These include the client’s willingness and ability to 
pay your fee, and whether or not you can make a profit in working with this client. For larger 
projects, it may be worth the expense of obtaining a financial report from a subscription 
service such as Dunn & Bradstreet to review the client’s solvency and payment history. 

 
Additional areas to consider are whether the client has any history of bringing malpractice 
claims, or whether there are other apparent propensities to develop into a “problem client.” 

 
• Do not accept clients or cases that you are not prepared to handle – Before you agree to 

accept a prospective new client or project, check to ensure that you have in place all of the 
necessary resources you need to successfully handle the matter. This can include having the 
necessary staff on hand in terms of number of people, and also their experience, expertise, 
and overall capability to take on a particular job. Additional issues to consider are whether 
you have the additional necessary support staff and systems already in place to take on a 
particular matter. 

 
• Always keep in mind the three most important rules relative to initial involvement with a new 

client – 
 

1. Address it in Advance 
2. Address it in Advance 
3. Address it in Advance 
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It is critical at the onset of accepting a new client to identify and address all of the key 
issues of a new representation. This practice will mitigate the possibility of misunderstandings 
and mis-aligned expectations, which underlay many professional liability claims. Important 
areas to discuss and define in advance include precisely defining the scope of the services to 
be performed, the amount of the fee or bill, and when the fees are payable. 
 

• Strive to accomplish multiple objectives during the initial client meeting- It is recommended 
that you prepare a bullet point list of objectives that you want to consistently achieve in 
every initial meeting with a client. The items can include prequalifying the client, determining 
what the client’s precise needs are, and whether you have the capability to meet those, and 
examining if taking on the client possibly might create any kind of a conflict of interest for 
you. 

  
• Send a formal non-engagement letter if you are not accepting the client – Avoid the potential 

of being named in a suit because you failed to communicate that you would not be 
representing the client. 

 
CLIENT RAPPORT 
 
• Establish and maintain the highest possible level of business rapport with your clients – 

Professional service providers very rarely lose a client with whom they have established and 
maintained a high level of close working rapport and mutual respect. Additionally, clients are 
less likely to file a professional liability claim when they have a close working relationship 
with you. 

 
• Create a close alignment with your clients – The circumstances under which a client is most 

likely to bring a professional liability claim is when the client is polarized or isolated from the 
professional. The way to avoid that scenario is to seek to engender a world view and mindset 
with the client of “we’re all part of the same team”, and “we are all in this together.” Stay as 
closely aligned in as many ways as you can with each of your clients. 

 
• Monitor where you are at all times on the “Client Rapport Curve” – Notice and keep track of 

how your level of rapport evolves over time with each of your clients. The level of rapport 
you have with a given client rarely is static. Instead it tends to ebb and flow and to increase 
or decrease at various intervals in time. Whenever you notice that your rapport level has 
significantly slipped, take immediate steps to re-establish and improve it. 

 
• Be highly knowledgeable and informed about your client’s industry – Learn about your 

client’s industry or business sector, so that you can better understand your client’s needs, 
and how you can achieve one of your professional service goals of improving your client’s 
business position. Correlatively, keep current with developments in the client’s industry. 
Clients are most impressed when you are able to identify and address “preproblems” or 
challenges that the client may soon face. 

 
CLIENT RELATIONS 
 
• Have a positive winning attitude towards all of your clients – On the whole, the quality of 

your attitude towards your clients will determine the quality of your relations with those 
clients, and the ultimate results that you achieve. Remind your staff to keep in mind that 
your clients are your very livelihood. Clients who are treated in any kind of arrogant, 
condescending, uncaring, or slipshod manner soon will not be long term clients. 

 
 



© 2006 by Markel. All rights expressly reserved.      Rev. 1/1/08 

• Understand what clients want most– Client surveys have consistently shown that clients 
expect and demand certain things from their professional service providers. The top of the  
wish list always includes accessibility, availability, and responsiveness. Also high on the list 
are courtesy and promptness, professional competence, and achieving actual concrete 
business results on behalf of the client. 

 
• Build a strong, loyal and reliable client base - Strive to build a broad, diversified client base 

made up of long term clients and repeat clients. Clients who are referred to you from your 
existing core of satisfied clients generally are the best source of new clients. 
First time clients, “walk-in” clients, and “one-time” clients all can present a high level of 
exposures and uncertainties, along with a heightened risk of professional liability claims. 

  
• Satisfy your clients’ objectives – Clients who generally are happy and satisfied with the 

quality of your service and performance are unlikely to file a professional liability claim or to 
create other types of professional problems. Most professionals have no real awareness as to 
the level of their client’s satisfaction, because they never ask the client “How are we doing?” 
Clients will not express their level of satisfaction or dissatisfaction unless prompted to do so. 
Instead, what commonly happens is that the client simply switches to another firm if the 
client is not happy. 

 
• Create a competitive advantage by providing fast and personalized service– The best strategy 

to gain a competitive edge is to provide your services to the client as efficiently as possible 
without compromising quality, and to personalize those services as much as possible for each 
client. Constantly striving to improve and maintain your competitive advantage enables you 
to be able to continue to work on the most coveted projects for the best clients. 

 
• “Go the extra mile” to provide your clients with superior value – Sophisticated clients do not 

evaluate work proposals based solely on cost; instead they want to be provided with superior 
value for each dollar that they spend. Always look for ways to differentiate yourself from your 
competition by providing added value. Strive to provide superior service levels, and to obtain 
results that significantly exceed client expectations. 

 
• Be an expert at setting and managing client expectations – The core complaint of nearly 

every professional liability claim is that the client had certain unfulfilled outcome 
expectations. That is why it is critical to be able to help the client set realistic expectations at 
the outset, and then manage and monitor those expectations to ensure that they remain 
realistic. It is important that all clients understand that problem-free or error-free projects 
simply don’t exist. It is better to “under promise” and “over deliver” rather than vice versa. 
Memorialize all expectations and timelines in the contract or engagement letter. 

 
• Keep your clients informed – When clients do not hear anything at all from you, or do not 

receive regular job status reports or progress reports, they often can assume that nothing is 
being done on their behalf. Client surveys consistently show that the number one client “pet 
peeve” is when the professionals they have hired are not readily accessible when they have 
questions. Promptly returning client phone calls, ideally on the same day you receive them, 
provides your clients with the best possible service. 

 
• See things from the client’s viewpoint – The key goal is to meet the client’s needs as 

effectively as possible. In order to do this it is necessary to understand all of the client’s goals 
and objectives with specificity and precision. All clients and work partners have disparate 
goals, agendas, and work views, and to the extent you are able to reconcile these, you will 
be successful. 
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• Communicate in terms of benefits to the client – All marketing people are familiar with the 
acronym “WIFM”, or “What is in it for me.” A critical influence skill in interacting with and 
influencing clients and work partners is to talk in terms of the relative costs and benefits to 
them of a particular action or situation. 

 
• Avoid making specific promises, guarantees, or warrantees – These almost always will lead to 

serious legal liability problems if you are unable to fully meet them for whatever reason. In 
addition, most liability carriers specifically exclude coverage for these types of claims. 

 
• Avoid client “surprises” – No client likes any kind of a “surprise”. This is especially so when 

the surprise comes in the form of unforeseen and unexpected increased costs, unanticipated 
delays, an unacceptable end result, or a runaway large bill. If it becomes necessary to 
apprise the client of unpleasant news, it is best to do so as soon as possible and follow up 
with the client’s expectation of your role in dealing with any negative news. 
If you have taken efforts to mitigate the negative, let the client know that, too. 
 

• Make sure the client values your services – The least hazardous client from a professional 
liability standpoint is that client who highly values your services, and wants to make sure that 
they continue to receive those services on a long term basis. That type of client is unlikely to 
file a professional liability claim against you, since in their eyes the ongoing value of your 
services to them exceeds the potential value in bringing a claim against you. 

 
• Don’t hesitate to “fire” a “problem client” – Almost every professional firm has a group of 

clients who the firm probably would be better off without. These can include unprofitable 
clients, nonpaying clients, clients who are antagonistic or hostile, and clients who present a 
heightened exposure of risk to professional liability claims. In professional firms, apply the 
“Pareto principle” and assume approximately ninety percent of the client problems you face 
will come from ten percent of your client base. And it is almost always the same clients 
causing a myriad of problems on an ongoing recurring basis. Don’t hesitate to rid yourself of 
clients who, on the whole, are draining your resources and presenting professional liability 
claim risks. Be sure to send the client a disengagement letter and a final billing so that they 
are not expecting you to continue to represent them. 

 
CLIENT RISK ASSESSMENT 
 
• Assess the risk level presented by each of your clients – Certain classes of clients present an 

enhanced level of risk of professional liability claims. Higher hazard client types can include 
the following types: 

- Insolvent or financially troubled clients – Financially troubled or challenged 
clients often can present an extra hazardous exposure. If the client suffers 
financial losses, the client is apt to sue the professional, alleging that the 
client’s reliance on the professional’s advice or services caused the client’s 
demise. If the client goes into bankruptcy, the bankruptcy receiver often will 
sue all involved professionals. 

- Clients from troubled industry sectors – Clients from financially troubled, 
problem laden, volatile, or changing sectors of the economy present an 
added level of exposure. An example from the past was the savings and loan 
industry, and the massive fallout of litigation against involved professionals 
such as accountants, attorneys, appraisers and others. 

- The “formidable plaintiff” – The specter of a claim by certain sizes and types 
of clients can be very intimidating. This is due to the fact that these client 
types possess the resources, financial capability, staying power, 
sophistication, and often the inclination to bring and follow through on large 
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claims. An example of this is when a large insurance company sues one of its 
own agents or defense counsel for alleged professional negligence in the 
handling of a matter on behalf of the insurance company. The insurance 
company is very sophisticated in the claims and litigation process, and has in 
house Claim and Legal Departments who handle and pursue claims for a 
living on an everyday basis. 

- Consortiums – These are among the most formidable types of potential 
claimants. They have the resources to pursue legal action, and all the 
participating members usually will align against you. You must “practice very 
defensively” and have airtight documentation when you work for a 
consortium. 

- “Litigation prone” clients – These are clients who routinely use litigation or 
the threat of litigation as an ongoing part of their business modus operandi. 
Clients who have sued prior professionals or other parties that they worked 
with will most likely have little compunction in suing you. 

 
• Be leery of taking on “problem clients” – Be careful in taking on clients who seem to have 

unusual problems or an overabundance of problems. It is important to understand that a 
client who has problems in one area either already has, or probably soon will have, problems 
in other areas, since problems beget problems. Usually it is just a matter of time until some 
of the client’s myriad problems become your problems, in one form or another. 

 
CLIENT SCREENING 
 
• Select clients and projects carefully – Certain project types and certain client types are much 

riskier than others. It is advisable to check carefully into the client’s work, partner 
reputations, and financial references before you sign on for the project. Don’t accept projects 
which provide inadequate fees, egregious contract terms, present heightened liability risks, or 
require you to work with a party known to have frequent project issues or to perform 
substandard work. 

 
• Consider screening out certain client types – Certain client characteristics can create a higher 

than average propensity for bringing professional liability claims. These can include all of the 
following general client characteristics: 
- Clients who would appear very sympathetic to jurors 
- Novice or unsophisticated clients 
- Clients who do not appear to be concerned about the amount of the fee 
- Clients who have unrealistic or unachievable expectations 
- Clients who will suffer very large negative consequences in their personal or business life, if 

a certain outcome occurs 
- “Amateur attorneys” 
- Angry, hostile, resentful, or vindictive clients 
- Clients who are dishonest, amoral, or unethical 
- High profile, controversial, or notorious media or public figure type clients 

 
• Be aware that startup situations almost always are higher hazard – Any client that is a 

business start-up, or any new project invariably represents a higher hazard professional 
liability exposure. This is based on the fact that there is no established track record or 
performance record of any kind and the situation is replete with uncertainties and unknowns. 
Whenever you have a start-up client that is involved in a new project, and this is a first time 
client to your firm, that triumvirate of risk characteristics has, in the past, resulted in some 
extremely large professional liability claims. 
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• Utilize a standard formalized “Go/No-Go” procedure to assess whether to take on a 
prospective new client or project – This procedure ideally should consist of comprehensive 
checklist criteria for evaluating the risks, benefits, challenges and concerns, and potential 
liabilities of any given prospective client or project. Criteria include your experience with, and 
technical capability for, the project type, the available project team and resources to take on 
the project, geographic locale, financial aspects of the project, and any unique concerns or 
restraints presented by the project.  

 
• Monitor the financial solvency and viability of your clients – If one of your clients becomes 

insolvent or files for bankruptcy, that situation can have a number of unpleasant 
consequences for your firm. First of all, it is unlikely that you will be paid whatever amount of 
money that the client may owe you. Correlatively, if this was one of your larger or more 
significant clients, the loss of revenues on a going forward basis may have serious  
repercussions for your firm. Lastly, there most likely will be ensuing professional liability 
claims against most or all of the involved professionals brought by the investors, other 
stakeholders, or the bankruptcy trustee. Given the nature of the situation, along with the 
large amount of dollars involved in most business bankruptcies, these claims tend to be 
among the most protracted, complex and expensive of all professional liability claims. 

 
COMMITTEES 
 
• Use committees to help you manage key areas of your firm – Managing all necessary aspects 

of a professional firm can be extremely challenging, especially in small or medium sized firms 
with relatively limited resources. Staff committees can be formed to help you effectively 
marshal and deploy the appropriate skills set in your firm. Areas which may be amenable to 
being addressed by a committee approach can include risk management, new client 
acceptance, and quality control of your work product. An additional benefit is that when you 
involve people on committees, they invariably gain a greater level of commitment to, and 
affinity for, your firm. 

 
COMMUNICATION 
 
• Be aware that the level and quality of communication which occurs is one of the most 

important determinants of project success – The quality of communication, or lack thereof, 
affects every phase of a project. Optimal communication occurs when all parties and work 
partners are involved as early as possible and then are continuously kept in the 
communication loop. Communication breakdowns relative to project responsibilities and 
expectations are a leading root cause of professional liability claims. 
 

COMPUTERIZATION & TECHNOLOGY 
 
• Create a technology oriented culture – Some firms or professionals continue to resist 

technological advances, even as these advances rapidly revolutionize their field. It is 
important for the senior management for the firm to be highly and demonstrably committed 
to a technology culture, and that this commitment is clear and visible to the whole staff. 

 
• Implement a formal annual technology budget and review process – Computers and 

technology have become an important and integral part of the operations of nearly all 
professional firms. Accordingly it is important to formalize as much as possible the planning 
and monitoring processes relative to your technological needs and expenses. 
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• Automate as many office functions as you can – Automation enables your firm to operate 
more efficiently and less expensively. From a competitive standpoint alone, it is compelling to 
automate. Perhaps just as importantly, a high level of automation and computerization 
enables you to eradicate certain types of professional liability claims that were, prior to 
automation, caused by human error or oversight. 
 

• Use wholly integrated computer systems – If your computerized systems are fully integrated 
across all functions, this will eliminate the need to establish and maintain separate or multiple 
databases. You will also eliminate the time and expense needed to input repetitive 
information into separate databases. Always try to think and plan with long term vision, 
focusing on what you want your ultimate outcome to be, whenever you plan for or 
implement new systems. Branch offices should be linked to all computer systems. 

 
• Keep up with your clients – Technologically savvy clients expect you to keep up with, and be 

on a par with them, from a technological standpoint. If you fail to keep up with your clients, 
the client may eventually feel the need to replace you with a more technologically 
sophisticated firm. 

 
• Create back-up plans and procedures for your computer files and databases – Computer files, 

programs, or databases are at some risk of being lost, stolen, erased, hacked into, or 
otherwise corrupted by an ever increasing plethora of computer viruses and other threats.  
Data protection and storage is such an important function that formalized procedures should 
be in effect. If you do not have the resources or expertise to accomplish this in your firm, 
retain an outside vendor that specializes in helping firms to protect and store their computer 
files and data. 

 
CONFLICTS OF INTEREST 
 
• Avoid situations which present potential or actual conflicts of interest – Conflict of interest 

allegations can occur when the services or advice you provide to one client can have a 
negative impact on another of your past or present clients. In essence, the allegation is that 
you benefited one of your clients at the expense of or to the detriment of, another of your 
clients. Claims involving conflict of interest allegations are very difficult to defend, since these 
situations invariably are viewed with disfavor by most judges and juries. 

 
• Avoid “dual representations” – These occur whenever your firm represents more than one 

party to the same matter or transaction. An example would be a real estate agent who 
represents both the buyer and the seller of the house. Another example is a lawyer who 
represents both the husband and wife in a divorce proceeding. Usually the parties initially 
request or agree to the dual representation to save on fees, and the representation starts out 
amicably enough. However, as the matter evolves and the interests of the parties diverge, 
the professional becomes caught in a clear conflict situation, from which extrication is 
impossible. 

 
CONSULTING TO YOUR CLIENTS 
 
• Be sure that you clearly have senior management’s commitment and backing – It is 

important to be able to find out whether a given project clearly has the strong backing of 
your client’s senior management team. If that commitment is absent, expect problems to 
arise at any point in the project, or the project can get derailed, set aside, or given a low 
priority. 
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• Be aware of possible changes in your client’s personnel – Executive turnover or even a client 
driven change in the personnel assigned to work on your project, can knock a project off 
course, or have an even worse effect. Before taking on a particular client or project, try to 
gauge the level of continuity of the client’s operations, and the stability of the client’s staff. 

 
• Understand the politics of your client’s organization – In order to navigate the waters 

successfully, it is important to gain an understanding of the internal politics of your client’s 
organization. If you are working with a group within the client organization who may be 
losing their relative power, both you and the group you are working with may end up 
disempowered or phased out. 

 
• Be aware of the general concerns clients have about consultants –Perhaps the most 

prevalent client concern is that the consultant may seek to keep a project going as long as 
possible in order to continue to generate billings. Another common concern is that a 
consultant may become too rigid or controlling. Clients also want to be sure that their 
consultant is highly skilled and competent at what he or she does, and that the client will 
thereby receive superior value for the money the client is spending. 

 
• Develop a high level of empathy with the client’s viewpoint – Try to gain the deepest possible 

understanding of the client’s business needs, worldview, and concerns. “Put yourself in the 
client’s shoes” and try to understand the client’s “hot buttons” and priorities. 

 
• Always communicate in terms of “What’s In It For Me (WIFM)” – Try to always analyze and 

communicate to the client largely in terms of benefits and costs to the client. The client’s 
bottom line analysis and question on nearly every proposal is “How specifically will this 
benefit me, and how much will this cost me?” If you consistently frame issues with precision 
in terms of specific costs and benefits to the client, over time you will find that your client 
communications are well received. 

 
• Make sure expectations remain closely aligned throughout the project –Problems and claims 

arise when there is a meaningful or significant gap between what the client expects and what 
actually happens. It is within that “expectation gap” that professional liability claims are 
fostered. 

 
• Provide clients with your specific game plan – Advise clients of your specific plan for the 

project and the key action steps. This helps to create realistic client expectations. 
Additionally, when clients do not have a fairly concrete idea of the project phases and the 
necessary steps, they can make the faulty assumption that you are not doing much on their 
behalf, or that project completion is easy. 

 
• Create a “Project Team” model – It is extremely important from the outset to try to establish 

a “project team” paradigm, with the team consisting of you and the involved people from the 
client’s organization. If you can establish a high degree of alignment between you and the 
client, and avoid polarization, the client is likely to view you, throughout the process, as a 
strong ally rather than as an adversary. 

 
• Maintain a high degree of professionalism when working at the client’s office – Make sure 

that any members of your staff who might be working on a project at the client’s office 
display the highest degree of professionalism and decorum. The image that you create in the 
client’s offices will heavily influence, for better or worse, many of the dynamics in your client 
relationship. 
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• Provide formal written progress reports to the clients at regular intervals – It is imperative to 
regularly keep the client informed about the status of the project. This not only provides 
value and reassurance to the client, but is a powerful tool for managing client expectations 
by documenting on a processional basis the project progress. It also effectively “shifts the 
burden” to the client to speak up at an early point in time if anything is not meeting the 
client’s expectations. 

 
• Ask the client for feedback– It is important to notice and pay close attention throughout the 

project to the client reaction to your incremental results. Making specific requests for 
feedback prompts the client to let you know early and on a continuing basis the client’s 
satisfaction level with your work. 

  
• Know the common dynamics that can lead to unpleasant surprises – There are certain 

recurring core dynamics, relative to projects that achieve suboptimal results or which fail 
entirely. At the outset this can include a poorly defined project scope. A lack of clear progress 
in the early stages of a project can create client anxiety. As the project progresses, a poor 
quality of communication or the failure to keep the client informed as to the status of the 
project can be predictors of a project’s failure. 

 
• Notice any propensity in the client to turn against the consultant – It always is advisable to 

look at any subtle cues or signals the client may exhibit which may be indicative of any 
inclination of the client to shift blame to the consultant, stop paying fees, or make a 
professional liability claim. In this regard, it is important to keep in mind that every project 
intrinsically carries with it some inherent level of risk that the project will not succeed. 
However, that risk is properly borne by the client, rather than the consultant. Nevertheless, if 
that risk manifests, or if other factors lead to a suboptimal project result, especially from a 
financial standpoint, many clients in today’s milieu will not hesitate to turn against the 
consultant. 

 
CONTINUING PROFESSIONAL EDUCATION 
 
• Adopt and cultivate “lifelong learning” as one of your core organizational philosophies – As 

professional roles and responsibilities grow more complex and ever more challenging, it is 
impossible for anybody to keep current without an ongoing commitment to continuing 
education. It is critical to your firm’s success to instill the cultural values of learning and 
striving to achieve the highest possible levels of individual and organizational expertise. The 
optimal strategy is to have a formal in-house program of continuing education and training 
available to all employees. 

 
CONTRACTS 
 
• Use a standard written contract on every job – In the litigious environment in which we all 

work, it usually is not prudent to take on a job without a comprehensive written contract. 
This is particularly true, given the plethora of mismatched expectations, misunderstandings 
and disputes which inevitably will arise without one. It is not advisable to rely merely on oral 
contracts, even for longstanding or repeat clients. 

 
• Have your attorney review all non-standard contract forms – It is always advisable to have 

your attorney review any prospective contract in every case where a party other than you 
has drafted the contract wording or proposed additional provisions to your contract form. 
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• Define the scope of services you will provide with clarity and precision – It is critical to 
specify and memorialize in the contract the exact services you will be performing. In some 
cases it may be necessary to include in the contract a description of those services your firm 
will not be performing. Unless this is done in advance and with precision, roles, 
responsibilities, and expectations will be unclear. 

 
• Don’t expand the scope of services you have agreed to – Once you have defined your scope 

of services, don’t voluntarily perform or take on additional responsibilities on a de facto basis 
once the job begins. The main reason to avoid this is that when you take on responsibilities 
that you are not contractually obligated to perform, you may also unwittingly be taking on 
legal liabilities associated with these additional activities. Any proposed revisions of an 
industry contract form should not be undertaken without legal review of the potential impact 
on legal liability and on liability insurance coverage. 

 
• Strive for a fair allocation of contractual risks among all parties – Risks that are assignable by 

contract should be allocated in a way that is fair and reasonable to all parties relative to the 
size and nature of their roles and responsibilities on the project. Don’t accept risks that are 
out of relation and proportion to your roles and fees on the project. 

 
 
• Use Indemnification and Hold Harmless Clauses – It is advisable to include provisions in your 

contract with subconsultants that require them to indemnify and hold you harmless in the 
event a claim is made or a lawsuit is filed against you that arises out of an error by the 
subconsultant. This recommendation assumes that you have already verified the insurance 
coverage of the subconsultant and maybe even obtained additional insured status for your 
firm under their policy. At the same time, you should avoid agreeing to indemnify and hold 
harmless the owner or other party that retains your services for errors attributable to your 
work. If the party retaining your services insists upon some type of hold harmless provision, 
it is always best to negotiate for a clause that does not require you to step into the shoes of 
the other party and pay their defense expenses but instead limits your obligation to situations 
where there is a judicial or arbitrator finding that the error was solely attributable to you. 
Legal review is recommended before incorporating this type of provision into contracts in 
which you must provide indemnification since they not only expand your legal liability but are 
also frequently excluded from insurance coverage as a form of contractual liability. 

 
• Don’t waive your rights to subrogation – It is extremely perilous to waive your right to 

subrogate against another party to a project. You could end up, as a practical matter, 
bearing all of the liability for a claim caused by the negligence of the same party to whom 
you gave a subrogation waiver. Some of the worst liability debacles have occurred when the 
project owner required all parties to waive rights of subrogation against the owner, and then 
the project went astray in large part due to owner negligence, owner lack of cooperation, 
and/or owner caused delays. 

 
• Use a Limitation of Liability clause in your contract – Limitation of Liability clauses limit your 

liability in the event of claim to a predetermined amount, usually the amount of your total 
fees on the project, or alternatively to a stipulated finite amount commonly known as 
“liquidated damages.” These types of clauses are enforceable in most states. It is extremely 
hazardous to accept unlimited or open-ended liability for consequential damages since such 
damage amounts can be very large. In many situations, a reasonable amount of contractually 
specified liquidated damages may be preferable to unlimited open-ended consequential 
damages. It is recommended that you seek legal counsel to review any proposed limit of 
liability clauses because although they may reduce your legal liability to pay damages, they 
may also be excluded from insurance coverage. 
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• Avoid making any promises, guarantees, or warrantees – whenever you make any of these, 
you create not only heightened expectations in the client, but you also create a heightened 
standard of care and performance level, which you must then meet. 

 
• Execute contract amendments in the proper manner – Prior to executing the contract, it is 

critical to provide within that contract how any necessary contract amendments will be 
handled and documented. Ideally, all of the amendments will be documented in writing with 
copies promptly distributed to all stakeholders. This issue is especially important on long or 
complex projects where there invariably will be very large number of revisions or change 
orders throughout the project. 

 
• Agree in advance on a formal mechanism to address any conflicts or disputes – Especially on 

larger projects or matters, some level of disputes or misunderstandings invariably will occur. 
It is important to have a vehicle in place in advance to address disputes as soon as they 
arise. If conflicts and disputes are not immediately addressed, they will likely escalate and 
spawn additional problems. 

 
• Become highly skilled at contract negotiation – Given the fact that from an economic 

bargaining position, project owners are increasingly in the “driver’s seat,” effective contract 
negotiation skills enable you to avoid taking on especially overbearing or egregious contract 
terms. The contract negotiation phase can be grueling at times, so in addition to developing 
effective negotiation skills, it is also important to develop and maintain the levels of fortitude 
and resolve needed to avoid the tendency to “cave in” during the negotiation process. 

 
CPA USE 
 
• Use an accountant to prepare your annual financial report – a Certified Public Account (CPA) 

or other highly qualified and experienced accountant, can be very valuable to your practice in 
many ways. They can help you set up important financial systems and controls, which are 
the lifeblood of your practice, including bookkeeping, accounting, billing, and accounts 
receivable systems. 

 
A CPA audited or compiled annual financial statement demonstrates the financial integrity 
and viability of your firm, and can help enable you to obtain credit and insurance on the most 
favorable terms. The best results usually accrue when you use an accounting firm that 
specializes in, or is at least conversant with, both your profession and the needs of your size 
of firm. 

 
CULTURE 
 
• Understand that the quality of your office culture will determine the quality of your results 
 

– To the extent that the culture of your firm is highly functional, it will 
support and lead to superior results. To the extent your firm culture is 
dysfunctional or sub-optimal, that will manifest in problems or sub par 
results. 

 
• Inculcate the optimal culture in your office and on the job to ensure success – The one 

dynamic which nearly all unsuccessful firms and projects share is that they were permeated 
with a dysfunctional culture. Given the host of challenges faced by all professional firms and 
projects, those which have winning cultures are the ones that succeed. Key traits of a 
winning culture include having a highly collegial and collaborative culture with a team type 
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model in place, a high level of organizational and personal integrity, a fabric of mutual trust 
and respect, and pride in performance. 
 

• Avoid conflict and strife – In projects which fail, invariably the parties were mis-aligned and 
at odds with each other. The parties were polarized from each other rather than being 
aligned and in harmony. An “us versus them” mindset prevailed. The end result invariably is 
acrimony, conflict, strife and dispute. These dynamics tend to feed off each other and 
escalate, creating an end result of failure and/or litigation. 

 
DEADLINE CONTROL SYSTEMS 
 
• Use formal deadline or docket control systems to capture key dates – Many types of 

professionals have key date deadlines that they must identify and meet. For law firms, 
statute of limitation dates are critical. For accountants and tax preparers, tax filing deadlines 
are critical. If you must meet critical deadline dates, it is important to have a formalized 
system in place to capture these dates. Designated qualified individuals should be responsible 
for critical date entry. 
The key component of an effective system is that the primary system is centralized and used 
on a firm wide basis. The system should have the ability to capture dates from all sources 
that track time data. Ideally, there will also be one or two independent backup systems in 
place as a quality control tool. 

 
DISASTER RECOVERY PLAN 
 
• Have a disaster recovery plan in place – Times have become more volatile and uncertain and 

nearly every firm is faced with some possibility of a major disruption to the firm’s operations. 
This can come in the form of computer failures, weather-related events, or loss of key 
personnel on a temporary or permanent basis, or even terrorist related effects or fallout. It is 
important to give some thought to which of these contingencies are possible, and to 
promulgate and disseminate some type of action plan to implement in the event disaster 
actually strikes. Key components to promulgate in an effective disaster plan include having 
senior management treat the issues seriously, and formulating, publishing, and distributing 
actual procedures. Select point personnel to implement those disaster recovery procedures, 
and do some actual “dry runs” or fire drills, if appropriate. 

 
DOCUMENTATION 
 
• Practice Defensively – Practicing defensively is a particular challenge to design professionals 

who by definition must be creative, innovative, and on the leading edge. The design 
professional must stay highly cognizant of the myriad risks and potential liabilities that are 
found in every project. Balancing creativity with the requisite caution is an art and a 
balancing act. 

 
• Understand that written documentation often is the best defense to a professional liability 

claim – Many professional liability claims will be in large part decided based on a 
retrospective review of what the project documents and other written project related 
documents required. The party that most often will prevail is the party that can produce the 
highest quality of pertinent written documentation. The worst possible position to be in is if 
you cannot locate your client or project file, or are otherwise unable to produce any tangible 
documentation to substantiate your position on a claim. 

 
• Be aware of the dynamic that “the best paper wins” – In commercial litigation, especially 

those where the trial date is many years after the actual events at issue, it can be very 



© 2006 by Markel. All rights expressly reserved.      Rev. 1/1/08 

difficult, or nearly impossible, to create an accurate reconstruction of what actually 
happened. This is especially true when the opposing parties give completely contradictory, 
self-serving versions of the events that transpired. In those situations, judges and juries tend 
to give a lot of credence and weight to contemporaneously prepared written documentation. 
Whichever party can provide the most persuasive and influential written documentation, is 
the party most likely to prevail in litigation. As far as the optimal quantity of documentation, 
“more is better”. 

 
• Keep client or project files on hand or in storage for as long as possible – The potential claim 

“tail” period can last from a minimum of two years to ten years or longer after your work is 
complete. In many states, the statute of repose, which stipulates a final date after 
completion of the project by which all claims must be filed, provide for a ten-year window 
after the date on which the project’s Notice of Completion was filed during which claims can 
be made. It is imperative, therefore, to keep all of your documentation accessible either on 
or offsite for a minimum of ten years after project completion. 

 
• Document all instances where the project owner or a work partner has “cut corners” – 

Owners often have financial incentives to take any possible shortcut they can in an effort to 
save time or money. Unfortunately these “shortcuts” often result in an ensuing variety of 
problems. Unless you document the decision at the time it is made, the client can easily turn 
on you and set up a “swearing match” between the client and the professional for the court 
or an arbitrator to resolve. Liability almost always is determined in favor of the client who will 
state that it reasonably relied on the professional for decision making. 
Under these circumstances, the professional is often found responsible even if the 
professional had orally advised the owner at the time that it disagreed with the shortcut. 
 

• Become proficient at utilizing the key project documentation tools – There are several 
documentation tools which are relatively easy and inexpensive to implement, which can have 
a profound or even determinative effect in the event of a claim or lawsuit. These can include 
clear written notes of phone conversations, face-to-face conversations, meetings, repair logs, 
photographs, client file notes and other forms of contemporaneous documentation. 

 
DUAL PROFESSIONS 
 
• Be a full-time professional – Being a successful professional in any field requires an extremely 

high level of commitment, dedication, and focus on your specific profession. The necessary 
commitment is so great that there is no way to avoid or compromise it. There is no such 
thing as a “part-time professional.” 

 
• Stick to one full-time profession – The corollary to the precept that you must be a full time 

professional is that it is not possible to successfully practice more than one profession at the 
same time. Because of perceived or actual financial pressures, some firms try to expand into 
services which they may not be fully equipped to provide. Whenever you stray from your 
core professional expertise or core competencies, you create the potential for sub par 
performance and related problems that can result in liability claims. 

 
• Avoid dual roles or dual professions vis-à-vis a particular client – In the spirit of trying to 

provide “one stop shopping” and thereby “lock-up” a particular client, some firms endeavor 
to provide multiple professional services to a single client. An example is when law firms 
provide related or ancillary professional services to a particular client including business 
consulting, helping to arrange financing, and helping to market and generate customers. If 
the client of the law firm eventually suffers financial reversal or fails, often the investors or 
successors in interest of the failed client, will sue the law firm. Because the law firm was 
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acting in so many different roles, and thereby had so many different legal duties to the client, 
it will be nearly impossible as a practical matter to successfully defend the claims. 

 
ENGAGEMENT LETTER 
 
• Send an engagement letter to define the scope and terms of each new representation – It is 

recommended that you mail out a formal engagement letter to each new client at the outset 
of the representation. The most important task to accomplish in the letter is to specify the 
exact nature and scope of the professional services that you will be providing to the client. If 
you have not specified those with precision, it is a simple matter for the client to later claim 
that her understanding was that you were going to be providing additional or different 
services, and that your failure to render those additional services was detrimental to the 
client. In addition to defining the scope of the services, a number of other important issues 
ideally should be addressed including the following: 
- clarify the amount of the bill and fee, along with the payment; 
- the time period or term of the representation, including any agreed upon dates by 

which services will be provided; 
- any client responsibilities; and 
- clarify ownership of any work product that is produced. 

  
• Standardize your engagement letter – Ideally, your engagement letter will be a standard 

template, which is stored on your word processor, and the only needed input on each new 
representation will be to fill in the blanks, immediately after which the letter can be mailed 
out to the new client. 

 
• Utilize non-engagement and disengagement letters – Whenever you have met with a 

prospective client and then determined, for whatever reason, that you cannot take on that 
client, it is prudent to send a short letter documenting that you will not be representing that 
party, or providing any professional services. 
A disengagement letter can be utilized whenever a particular representation has concluded. 
The letter will confirm that you will not be providing any further or ongoing services to the 
client. It can also include and address any other issues or items which you want to document 
from a risk management standpoint. 
 

ETHICS 
 
• Adhere to your profession’s Code of Ethics – Many professions and professional associations 

have a formalized Code of Ethics, which imposes high professional standards on members. 
The Code can also provide much needed guidance for what to do in certain situations. A 
time-tested Code of Ethics provides a strong foundation for a given profession. If you are in a 
new or evolving profession which has not yet promulgated a Code of Ethics, consider 
volunteering to help create and implement such a Code. 

 
• Maintain your personal and professional integrity above all else – The most valuable asset 

any professional has is his or her integrity. It is worthwhile to protect your integrity and to 
never compromise it. Nothing is more valuable to a professional than a long term reputation 
in their profession for integrity and reliability. 

 
• Always take the “high road” and do what is right – In an increasingly jaded and pressurized 

world, more and more people opt onto the “low road,” and do things that are illegal, 
unethical, immoral or otherwise improper, in a misguided attempt to “get ahead” or “gain an 
edge”. There never are any long term successes on the “low road.” 
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EXPERTS 
 
• Become a leading expert in your chosen area of expertise – No professional is more highly 

esteemed than those who have earned the status and recognition as a recognized leading 
expert in their field. An admirable career goal is to be willing to pay the price in advance to 
acquire the knowledge, expertise, and experience that will put you head and shoulders above 
your competitors. 

 
FEES 
 
• Clarify early and often the amount or basis for your fee and when it is payable – Any 

misunderstanding or dispute between you and your client on any fee related issue, invariably 
leads to problems, or worse to fee dispute-driven malpractice litigation. It is critical to 
address and clarify all fee-related issues and expectations right at the outset of the 
representation. 

 
FIDELITY COVERAGE 
 
• Carry fidelity bond coverage on your employees – In addition to the usual insurance 

coverage protection for your firm, fidelity bond coverage will provide protection from the 
financial loss caused by a dishonest employee who misappropriates money or funds.  The 
purchase of fidelity coverage also sets you apart in the eyes of lenders and professional 
liability insurance underwriters as a prudent, responsible, conservative, and well-managed 
professional firm. 

 
FILE RETENTION 
 
• Keep all client files in your file drawers or in storage for as long as you can – In the event of 

a claim against you by a client, which may be brought many years after you last provided 
services to the client, it is imperative to be able to produce as much sound written 
documentation as possible to aide in your defense. If you have lost or discarded or are 
otherwise unable to locate the client file or records, as a practical matter that probably 
precludes you from being able to make a successful defense of the claim. 

 
FINANCIAL MANAGEMENT 
 
• Make sure you have adequate working capital on hand – In today’s ever more competitive 

and challenging times, it is vital that you are well-resourced and have strong “staying 
power”. Firms that are under-capitalized or otherwise are subject to financial pressures can 
become highly vulnerable in many different ways, from willingly taking on a marginal or 
problem client in order to increase the firm’s revenue, to not being able to attract and 
maintain a high quality staff. 

 
• Manage your firm like a business – In order to be able to continue to practice your 

profession, you must manage your firm as a successful profitable business. Firms that fail 
generally do so not due to the lack of professional skills, but rather due to the inability to 
successfully manage the business aspect of the firm. 

 
• Institute rigorous financial controls – The hallmark of every successful and profitable 

professional firm is that they have rigorous, highly disciplined and consistent financial 
controls in place. It is these controls which ensure that the practice remains profitable. The 
most important controls to have in place are in the areas of billing, accounts receivable 
management, collections, the annual budgeting process, and expense controls. 
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• Make a profit on every job – It is critical to have strong solid fee structures, fee procedures, 

and job “bidding” standards and controls in place to make sure you actually make a profit on 
each and every job. Taking on a job on a “break even” basis or at a projected loss is asking 
for trouble. 

 
• Don’t put all your resources in one large job or client – In today’s world, it is increasingly 

risky on a number of levels to commit or tie up a large proportion of your resources in one 
large project or client. The reason for this is that if the project does not get completed or 
otherwise fails, or the client becomes bankrupt, you may then have a huge financial loss 
exposure that can have serious financial ramifications for your firm. With the ever increasing 
levels of instability and volatility throughout the business world, it is ill-advised to get too far 
“extended” or exposed to any one client or project. 

 
INDEPENDENT CONTRACTORS 
 
• Use only highly reliable independent contractors who have proven long term track records – 

From a legal standpoint, you can be vicariously liable for any damages or losses caused by 
anybody you recommended, hired or contracted with and brought onto a job. It is important 
to only work with reliable, proven performers. It also is necessary to conduct a thorough 
current due diligence of all prospective independent contractors, with credit and related 
financial checks being the most important and valuable aspect of your due diligence process. 

 
INSURANCE ISSUES 
 
• Understand that insurance has become an ever more important aspect of many industries – 

Because of a variety of market conditions, various types of insurance products and surety 
bonds have become increasingly difficult or expensive to obtain. Project owners, being 
increasingly in the economic bargaining position to do so, seem to contractually require 
professionals to carry ever higher limits of liability of professional liability coverage, even 
though those limits of liability may be difficult to obtain or prohibitively expensive. It is 
advisable to work as far in advance as possible with your insurance agent in identifying and 
addressing insurance issues and needs. 

 
• Don’t allow subconsultants to start work on a project until you have their certificates of 

insurance in hand – Problems can occur when you allow work partners on the site before you 
have copies of the necessary insurance certificates, bonds, licenses, executed contracts, and 
any other pre-job compliance items. When you are told that “my agent will mail it to you next 
week”, be aware that the coverage may not exist. If you have any doubt as to the veracity 
any of the information shown on a certificate of insurance which has been provided to you, it 
may be advisable to verify the insurance coverage information directly with the insurance 
carrier shown on the certificate of insurance. 

 
• Make sure your work partners are insured with financially solid insurance carriers – It is 

important to make sure any carriers shown on certificates of insurance have acceptable 
Best’s financial ratings. In the wave of dozens of insurer insolvencies during the 1990s, 
insurer long term financial viability is the most critical consideration of all. 

 
• Maintain a formal system for obtaining, storing, and updating certificates of insurance – It is 

important to use only Insured consultants, and require that they provide you with Certificates 
of Insurance on an annual basis which preferably show you as the certificate holder with 
rights to notice of policy cancellations, or as an additional insured on their policy. 
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Sophisticated software programs for managing the whole certificate of insurance process are 
now available from a variety of vendors. 

 
• Conduct an annual internal assessment of your firm and its operations – One of the most 

valuable steps an individual or firm can make to improve itself is to conduct a hard hitting, 
“no holds barred” critical self-analysis of the firm’s actual performance record. 
Unfortunately, it is human nature to look away from oneself, and instead to blame outside 
people or sources for any problems. 
Identify and ferret out through the utilization of very precise questions those areas where 
your results are sub par, especially where there is underperformance or lack of profit. 
Questions to ask include “Where are we weak or vulnerable?”, “What do we need to 
upgrade resource wise?”, “Are we retaining quality staff and clients?”, and “What are the 
top three specific things we could do to improve our performance and/or results?” 

 
INTERNAL AUDITS 
 
• Conduct regular quality control internal audits on all key components of your operation - The 

only way to objectively identify operational deficiencies is through performing standard 
internal audits of working client files along with other aspects of your operations. Use a 
standardized internal audit form as a checklist of the key areas to review. 

 
• Immediately audit all of the client files of any professional person who has recently left your 

firm – Professional liability underwriters and claim departments see recurring situations in 
which multiple claims or “cluster claims” arise from the work of a professional who left the 
firm. A common thread in these situations is that the professional was not properly handling 
client files. The causes of this can vary but commonly include substance abuse problems, 
other kinds of emotional or personal problems, procrastination, neglect of the files, or the 
inability or disinclination to perform the level, type or quality of service that the client 
needed. Unfortunately, these situations invariably involve the component that nobody else at 
the firm was aware of the problems, until long after it is too late to remedy the situations. 
Proper supervision and regular internal file audits can help mitigate the damage done by the 
“problem professional.” 

 
JOINT VENTURES 
 
• Be aware that joint ventures are the most risky form of business existence – Joint ventures in 

general are incredibly risky propositions. The main reason for this is that each joint venturer 
can be held legally liable not only for the acts of the joint venture, but also for the acts of the 
other joint venturer. Additionally, often the main impetus for a joint venture being conceived 
and formed is that one party is missing a critically needed resource to take on a job, and the 
other party is able to provide that resource. As such, the relationship of the joint venturers 
rarely is “equal” or aligned from any standpoint, and such misalignment can predetermine 
that a less than optimal result will occur. 

 
• Understand that you can never be too careful, conservative, or discerning in choosing a 

prospective joint venturer – It is critical to understand that any deficiencies or problems of 
any kind that your prospective joint venture partner has, will immediately become your 
deficiencies and problems as soon as the joint venture is formed. You also need to review 
with legal counsel and/or your insurance agent, whether your liability coverage will include 
either the joint venture or your joint venture partner. 
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LATERAL HIRES 
 
• Understand that hiring lateral partners or lateral associates may significantly increase your 

firm’s professional liability exposure – Whenever a professional leaves one firm to join yours, 
liability exposures can be heightened in a number of ways. If the departure from the prior 
firm was acrimonious, there may be fighting over who gets to retain clients, and who gets to 
keep client files. Alternatively, clients may be ignored and left in the lurch during the 
transition. 
New hires may also present conflict of interest exposures to you if they, or their previous 
firm, had been representing parties whose business or legal interests may be adverse to 
those of your existing clients. 
There may also be insurance issues to address. If your new hire’s previous firm dissolves and 
lets their insurance lapse without purchasing an extended reporting period, your new hire 
most likely will not have any insurance coverage in place for their prior activities and 
exposures. 
 

• Make sure any new lateral hires will be a “culture match” for your firm – When new hires do 
not work out successfully, it generally is not due to poor work performance. Instead, it 
usually comes down to the new hire’s inability to successfully assimilate and embrace the 
culture of your firm. During the interview process, it is critical to try to assess whether any 
prospective new hire shares your common vision, values, ethics, professional goals and work 
ethics, and will fit in on an interpersonal level with the existing members of your firm. 

 
LOCALE ISSUES 
 
• Pre-define your geographical parameters and stay within them – It is critical to stay and work 

within a pre-defined geographical locale. That way, you can become familiar with all of the 
laws and regulations, along with the politics, business customs and practices within the 
locale. Because of competitive and financial pressures, many firms are trying to take on work 
in states or even foreign countries where they have no prior work experience. They run the 
risk of being “blindsided” by laws, code requirements, market conditions and other factors 
with which they have no familiarity. 

 
MAJOR CLIENTS 
 
• Avoid becoming over dependent on major clients – It can be perilous from a number of 

viewpoints if your firm becomes reliant on a major client. The main peril is that if you lose 
that large client for any reason, the loss can have very serious negative revenue and financial 
repercussions. An unhealthy reliance on a large client can easily cause a blur in your  
professional performance, and make you vulnerable to all undue influence which the client 
may exert. Finally, in the event the major client makes a professional liability claim against 
you, you may be torn between wanting the claim to be paid, even if you did not do anything 
wrong, to placate and thereby retain the client. This conflicts with your duty under your 
insurance policy to cooperate in the defense of the claim and with your firm’s best interest of 
maintaining a good loss history to keep insurance premiums manageable. 

 
MARKETING 
 
• Remember that profitable new clients are the lifeblood of your practice – Every professional 

firm experiences an ongoing turnover of clients over time. Because it is inevitable that you 
will lose clients, the single most important thing you must accomplish in order for your firm 
to survive and thrive, is to bring in profitable new clients on a regular basis. 
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• Create a culture that highly values and rewards marketing efforts and successes – The 
foundation of success is a culture that embraces and emphasizes the critical importance of 
highly proactive marketing. A key component of a successful marketing culture in a firm is 
that everybody in the firm clearly understands the expectation that every single person in the 
firm is expected to be an integral part of the firm’s marketing effort. 

 
• Strategically plan your marketing efforts – In a hyper competitive world, those firms whose 

marketing efforts are not pre-driven and totally proactive will be left behind. Formal written 
marketing plans, marketing budgets, holding regular marketing meetings, and having full 
time marketing professionals, staff, or marketing departments on hand, are all key 
components of successful marketing. 

 
• Brand your firm name – Establish a formal branding program for your firm. Many owners are 

not aware of the fact that if you can successfully brand your firm and your firm name, you 
may be able to significantly enhance the value of your firm. Make sure your firm brand name 
is memorable, so you stand out above the crowd. 

 
• Spend at least three percent (3%) of your annual revenues on marketing and new business 

development activities – The only possible way your firm can achieve appreciable or 
significant growth is if you keep “re-investing” in your firm’s growth on a regular basis. The 
more that you invest in your firm’s ongoing strategic new business development activities, 
the larger your growth potential. A common trait of companies and firms that failed was that 
the owners at some point stopped reinvesting in the firm’s growth. 

 
• Strive for market dominance – It is important to be highly focused, stick to your strongest 

competencies and upgrade your position in the marketplace by striving for market 
dominance. You can dominate a particular service type, project type, client type, specialty 
and/or geographical locale. If your firm is not a dominant market leader or among the top 
few players in a given sector, it may be advisable to reassess and refocus your efforts and 
goals. 

 
• Truly differentiate yourself – Many firms express themselves with platitudes and believe they 

are differentiating themselves, when in fact, what the firm is saying and doing is really not 
distinguishable from the throng of competitors. The way you truly differentiate yourself is by 
repetitive superior performance, with the high road to success being a combination of 
superior skill and expertise delivered with unmatched service. 

 
• Cross-sell your services effectively – If you are a medium or larger size firm that offers a 

number of different services, have a formal system in place to cross-sell your services as 
effectively as possible to existing clients. Two of the built-in advantages to cross-selling are 
that it is less expensive to sell complimentary or related services to existing clients, and 
making additional sales to the same client serves to strengthen your long-term relationship 
with that client. 

 
• Ask for referrals from your existing clients – Perhaps the best source of finding new clients 

for your firm is via referrals from your existing satisfied clients. There are many advantages 
to this “word of mouth” networking situation, not the least of which is that your existing 
client will effectively be “pre-selling” you to the prospective new client. Also, the prospective 
new client becomes somewhat of a “known quantity” based on the knowledge your current 
client has about the prospective new client. 
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• Spend as much time as you can in your client’s offices – The more you are able to 
personalize yourself to your client and their staff, the more likely you will to be able to retain 
that client on a long term basis. While clients may have little hesitancy in “firing” a 
professional who is only an acquaintance, clients will tend to think long and hard about 
“firing” somebody who they have come to know and respect on a much deeper personal 
level. 

 
• Use testimonials on your website – The use of influential testimonials provided by your larger 

satisfied clients has always had significant value from a marketing prospective. In an 
evermore crowded, transient, and impersonal world, prospective clients tend to highly value 
any positive references they can identify before hiring a new firm. 

 
• Solicit client feedback on a regular basis – It is critical to notice and be aware of how the 

quality of your performance is viewed by your clients. Most professionals never ask their 
clients how their performance is viewed. Instead, they just assume, or hope, that everything 
is okay. The most empowering question to ask your clients is “How can we improve on the 
services we are providing to you?” Formal, well thought out client surveys can also be an 
effective tool in eliciting valuable client feedback. 

 
MERGERS AND ACQUISITIONS 
 
• Make sure that any proposed merger or acquisition makes compelling financial and business 

sense – Any merger or acquisition takes a massive amount of time, energy, and money from 
the point of initial discussions until the integration is final several years down the road. As 
such, any proposed merger or acquisition should clearly be a “win-win” for all stakeholders. 

 
• Avoid “culture clashes” – When mergers turn out to be unsuccessful, the most common and 

recurring reason was that the merger attempted to bring together and integrate two cultures 
which were fundamentally misaligned, in terms of structure, management styles, core values, 
and many other items. Such “mismatches” rarely are successful. 

 
• Involve your insurance agent at the earliest stages – Any business merger or acquisition 

presents a plethora of insurance-related issues and challenges for all of the involved parties 
and stakeholders. By involving your insurance agent as early as possible in the process, you 
can determine what insurance approaches and coverage options may be available, and the 
approximate cost of those. In today’s challenging commercial insurance market, important 
commercial insurance related issues cannot be handled as an “afterthought.” 

 
MULTIPLE POTENTIAL CLAIMANTS 
 
• Be on “red alert” whenever there may be multiple potential claimants aligned against you– 

One way for a professional to assess the level of exposure in a given representation, is to 
identify each different potential claimant, in the event that you make a mistake, or if 
something goes wrong. It is one thing if one individual client makes a claim against you. It 
can be quite another if dozens, hundreds, or even thousands of potential claimants, all with 
closely aligned interests, bring a claim against you. When multiple claimants align against 
you, and all tell the “same story”, the claim can be impossible to defend as a practical 
matter. The amount of alleged damages also tends to multiply with each additional claimant. 
Hazardous client types in this type of setting can include Boards of Directors, Homeowners 
Associations, Condominium Associations, School Boards, or corporate shareholders. 
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NEGLECTED FILES 
 
• Make sure all of your active open client files are reviewed on a regular periodic basis – One 

source of professional liability claims involves the situation where a new client is accepted, 
and a client file is created or opened, with some action on the client’s behalf to be taken. 
However, in the busy nature of things, the file gets overlooked or inadvertently put in the file 
drawer. The hazard of the client file being overlooked becomes all the more likely as offices 
become more dependent on electronic files. It is advisable to keep a formal list of all open 
client files and provide this to each professional for review at regular intervals. Alternatively, 
a centralized suspense system provides a vehicle whereby your staff can formally capture 
and identify needed follow-up action for each pending file. 

 
OFFICE SHARING 
 
• Be aware that you may have vicarious professional liability exposure for anybody with whom 

you are in an office-sharing arrangement – If it is not crystal clear to members of the public 
who visit your office premises, that the people who are physically present there are not in 
fact part of the same firm. The customer’s belief and expectation that the office was “one big 
firm” will tend to be supported by the courts. It is entirely possible that a vicarious liability 
based claim can be brought against you, based solely on the mistakes of an office tenant. 
This can be particularly unpleasant if it turns out the office tenant does not have any of their 
own professional liability insurance in effect. 

 
OPINION LETTERS 
 
• Be aware that an opinion letter can create an ultra hazardous professional liability exposure – 

Opinion letters are very high hazard in the sense that foreseeable users who rely on the 
opinion to their legal or financial detriment, may be able to bring a successful claim against 
the signatory of the letter. As a practical matter, the drafter of an opinion letter can 
effectively be a guarantor that the thrust of the opinion will be upheld. This can be an 
especially precarious position when the actual outcome may be largely uncertain or 
unpredictable, such as how the Internal Revenue Service eventually will rule on the propriety 
of a certain tax deduction. When there are many parties who may, over time, see and rely on 
the opinion letter, a very high stakes ongoing potential liability situation has been created. 

 
OUTSIDE INTEREST-DIRECTORSHIPS 
 
• Be aware that additional involvements with your clients, creates a higher hazard professional 

liability situation – If you take a position as a director or officer of your client’s company, you 
may very well have created a high risk liability situation. This is because you will now have 
multiple duties, which often can be in conflict. For example, you may have a duty as a 
professional to protect your client’s confidential information. Yet if you are also a director of 
the client’s company, you may have a duty to publicly disclose that same information to 
shareholders. It gets even further complicated if you also have an equity or ownership 
interest in the client. Such ensuing professional liability claims may be indefensible as a 
practical matter. 

 
• Avoid getting involved in business ventures with your clients – Once your professional 

judgment and position is clouded by your own business interests, a muddled situation is 
created, one that is replete with potential conflicts and problems. If the business venture 
does not succeed, it is highly likely the client will file a professional liability claim against you. 
The claim will include a large litany of allegations due to your ongoing multi-faceted 
involvement with the client, and will be difficult to defend as a practical matter. 
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• Be careful of getting involved in a deal that might “go south.” - If a large business 

investment or business venture fails, the investors invariably will turn against any involved 
professionals and look to recoup their investment losses by filing professional liability claims. 
The amount of the financial losses can be so large that the claims will be difficult and 
expensive to defend as a practical matter. 

 
PEER REVIEW 
 
• Use Peer Review whenever you can – Peer Review can be an incredibly effective quality 

control tool. Many professional associations provide formal peer review and “Best Practices” 
programs, and it always is worthwhile to participate in these initiatives. Within the firm, it is 
almost always wise to “second head” challenges and issues which arise, and to let an 
uninvolved partner perform a cold review of documents before they go out the door. 

 
PRACTICE MANAGEMENT 
 
• Have in place a relatively small centralized and empowered management team in place –

Successfully managing a professional firm can be a dilemma when all of the firm’s 
professionals are practicing their profession on a fulltime basis. In order to manage the firm 
effectively, it is necessary to allocate the necessary management staff and resources on a 
centralized basis, and to empower that management staff to make decisions and act in an 
unencumbered way. The practice of your profession and the administration and management 
of your firm should be recognized and deployed as two entirely separate and 
compartmentalized functions. 

 
• Avoid highly autocratic, overly controlling “top down” management styles – These outmoded 

management styles tend to get poor results in today’s climate. Strive to create a relatively 
“flat” organizational structure with the opportunity to empower employees at all levels. 

 
• Employ a strong, multi-talented firm administrator – In smaller and medium sized firms, 

hiring and utilizing a strong, well rounded and experienced firm administrator can enable you 
to address a number of critical areas, which if they are not effectively addressed and 
managed, can wreak operational havoc. These areas can include financial management and 
accounting, general business management, technology, human resources, risk management 
and insurance functions, among others. 

 
• Have an ownership and management succession plan – Many firms, especially those with 

sole owners, end up facing serious and often insurmountable challenges if the owner passes 
away unexpectedly. For example, a spouse may become the legal owner and attempt to run 
the business without the necessary qualifications or business skills. For the long term survival 
of the firm, it is critical to have both ownership and management plans in place whereby 
there will be an orderly identifiable ownership and management succession no matter what 
happens. One of the best strategies is to adopt a “buy in” plan whereby younger talented 
professionals who clearly are committed to your firm can purchase small ownership interests 
in the firm on an affordable basis. 

 
PROCRASTINATION 
 
Eliminate any tendency to procrastinate – Some professional matters today can appear to be so 
large and complicated that on their face, they can seem to be overwhelming. If you put off 
starting or taking action on a particular project, you can quickly fall behind schedule or inhibit 
your ability to successfully complete the task. On very large projects it is helpful to break the 
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project down into smaller clearly manageable segments. Disciplining yourself to take some action 
on the project every single day provides a tremendous cumulative processional effect and 
ensures that you will complete the project on time. 
 
PROFESSIONAL ASSOCIATIONS 
 
• Be an active participant in your professional associations – In today’s competitive world 

where so many different entities are fighting for survival, it is important that the professional 
associations you belong to are fully resourced and empowered to be an effective voice on 
your behalf, and also to provide you with the resources and information you need to enhance 
your business. Your professional association can only succeed to the extent that you 
empower it through active participation and by encouraging your staff to also become active 
members. 

 
PROFITABILITY 
 
• Make sure every facet of your firm is profitable – In order to stay in business and thereby 

continue to enjoy the privilege of practicing your chosen profession, you must be able to 
make an ongoing financial profit. If you are unable to make a profit, you eventually will have 
to close the doors. 

 
• Make sure you are using the most profitable possible business model – The success level of 

all businesses is essentially driven by how functional their business model is visà-vis the 
current state of the market place for the firm’s services. Marketplaces evolve very rapidly and 
can dramatically change seemingly overnight. It is important to examine whether your 
current model is performing optimally. If it isn’t, do not hesitate to make immediate changes, 
even dramatic ones. Always try to keep an eye on how your particular marketplace is 
evolving, and where it is heading. 

 
• Measure and monitor profitability on an ongoing basis - In order to ensure that your firm 

remains profitable, it is important to be able to assess whether every aspect of your firm is 
profitable at any given time. An accountant or business consultant can help you develop tools 
to assess and monitor profitability from all perspectives and on all levels. Individual 
components which should be routinely monitored for profitability include each individual 
professional partner and associate, each individual client, each office, each department, and 
each practice group. 

 
• Immediately address any unprofitable components of your firm – If you identify an 

unprofitable facet of your firm, it is imperative to take immediate action to address the 
situation. In nearly every such case, the optimal approach is the same. The first step is to 
take appropriate actions to try to turn around the situation. If the situation has not been 
remedied after an appropriate amount of turnaround effort, the next step is to shut down the 
unprofitable facet. 

 
• Make sure you retain your most profitable and productive employees and clients – It is 

important to know with precision which of your employees and clients are the most 
profitable. Once you have identified those, it is critical to take the appropriate actions on an 
ongoing basis to ensure that you retain these valuable people. If a profitable employee or 
client becomes dissatisfied, they invariably have the inclination and wherewithal to find a 
better situation. 
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• Constantly strive for ways to streamline your operation and make it more efficient and to 
reduce costs wherever possible – In competitive professions and sectors, the survivors are 
the most efficient service providers. Constantly look for ways to streamline and automate  
workflow, and to effectively utilize technology. Search for ways to cut costs or to receive 
greater value for your money. 

 
PROJECT MANAGEMENT 
 
• Avoid taking on too many clients or projects – There can be a tendency to “overbook” clients 

or projects relative to the staff size, qualifications and other resources available in the firm to 
manage and service those projects. A project with inadequate resources will inevitably end 
up with a less than optimum result. 

 
• Always keep in mind the three criteria by which project success or failure are measured - The 

success of every project is always evaluated pursuant to the same three criteria. The first is 
whether the outcome performs as expected, meets the owner’s needs, and is acceptable to 
the owner. The second criterion is whether the project was completed and delivered on time. 
The third criterion is whether the project was completed within the budgeted and contracted 
for dollar amount. If any of these three criteria are not met, the project may be deemed to 
be unsuccessful, and an ensuing claim by the project owner is possible. 

 
• Create the optimum project culture – The quality of the culture which permeates a project 

largely determines the quality of the end result on a project. Projects which fail or get poor 
results tend to be characterized by a lack of communication, mis-matched expectations, and 
mis-alignment, polarization, alienation and even hostility among the parties to the project. 
Successful projects tend to be characterized by a collegial, collaborative, respectful culture, 
along with full integration and involvement of all the parties at an early stage. 

 
• Have an effective plan of action for the project – It is important to have a comprehensive 

plan of action in place before the project starts. The plan should include a detailed and 
precise scope of work, budget, schedule, and staffing plans. The most effective plans identify 
possible “pre-problems” or contingencies that might arise, and have a “pre-plan” for how to 
deal with those before they occur. 

 
• Manage and interact with people effectively to achieve superior project results – Successful 

people management and strong interpersonal skills are the key attributes necessary to 
achieve successful project results, since a project only gets completed by the concerted effort 
of an often somewhat disparate group of people. Successful people skills translate into 
project success. 

 
• Manage the project client effectively – It is critical that you are able to successfully manage 

and influence the client. Along with creating a high level of client rapport, the key skills are 
creating timely and effective communication relative to the project, effective management 
and realistic customer expectations. 

 
• Keep close track of the project’s progress – Closely monitor the project’s progress towards 

completion. The critical task is to verify the actual status and progression towards completion 
of specific job components. Provide the client with regular written progress reports. Quality 
control reviews and procedures can be incorporated into the project monitoring process. 

 
• Visit the project site as often as possible – The best way to make sure the project is staying 

on course and to monitor the project’s progress is to visit the site as often as possible. Daily 
or weekly visits are advisable in most cases. 
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• Avoid project cost overruns – The most difficult problems and some of the largest 

professional liability claims arise from situations when it costs much more to complete a 
project than in the initial budget or contract. Projected owners are increasingly unwilling to 
accept or absorb any additional costs, regardless of reasonableness or necessity. It is 
advisable to avoid getting involved in projects that realistically won’t be able to be completed 
at the budgeted or contracted price or to get involved with owners that demand cost 
guarantees. 

 
• Stay on schedule – Once a project falls behind schedule, it becomes almost inevitable that it 

will not be completed on time, resulting in increased costs and probable loss of revenues or 
profits to the project owner. Endeavor to keep the project on schedule since time is always of 
the essence. 

 
• Keep the project moving forward no matter what happens – In order to avoid project delay 

and cost overrun claims, it is critical to keep the project moving forward no matter what 
contingencies or problems arise. If disputes arise such as a payment or fee dispute, try to 
compartmentalize those disputes and handle them “outside of the project”, so that they do 
not operate to slow down or impede the progress of the project. 

 
• Avoid all “shortcuts” – Due to increasing financial pressures on project owners and all parties 

to the project, there is ever more of an inclination on behalf of many parties to “cut corners” 
whenever possible. This can take many forms including spending less time on design or 
plans, or using inferior building materials or unknown or unqualified subcontractors. All such 
shortcuts invariably compromise the quality and integrity of the project. 

 
• Use formalized written change order procedures – Many disputes and misunderstandings 

arise from change orders. It is advisable to use a standard written change order form on all 
change orders, obtain pre-signature verbal sign off from all parties, especially the project 
owner on all change orders, and to provide copies of the finalized change order form to all 
parties. Document all change order discussions with contemporaneous notes identifying the 
parties to the discussion and the agreed resolution. 

 
• Have a mechanism in place for project dispute and conflict resolution – Every project will 

have inevitable misunderstandings, conflicts, and disputes. It is extremely helpful in avoiding 
project breakdowns or slowdowns to have a dispute resolution process agreed upon by all 
parties before any work on the project begins. 

 
• Conduct a formal post project evaluation on every project – An important part of the 

evaluation process is a formal client satisfaction survey. An overall retrospective review of the 
project should be conducted not from a “criticizing” or “blame” standpoint, instead from an 
empowering perspective of asking high quality questions such as: “What can we learn from 
this project that will enable us to do an even better job next time”. 

 
• Set up a website dedicated to the project - The single most valuable tool that will facilitate 

optimum project success is to set up a password protected website dedicated solely to the 
project before the project begins. All parties and stakeholders to the project should have full 
access to the website. Include as many icons as possible, such as “project documents”, 
“latest job status report” etc. Contact information for all parties to the project including 
phone numbers, fax numbers, and e-mail addresses facilitate the most effective possible 
project related communication. 
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PROJECT RISKS 
 
• Perform a formal Project Risk Assessment on all projects – Every project presents a multitude 

of risks on a variety of levels. These range from the risk that you will not get paid, to the risk 
that the contractor will default midway through the project. Legal liability risks run 
throughout every project. Before taking on a project, it is advisable to perform a formal risk 
assessment pursuant to pre set risk analysis criteria to determine if the overall risk level 
presented by the project fits within your risk appetite. 

 
• Be aware that certain types of projects almost always involve high risk levels – Generally 

speaking, the higher the construction value of a project, and the longer in duration the 
construction phase will be, the higher the risk of problems or claims on the project. High 
profile projects or “signature” properties almost always involve levels of controversy and 
litigation. If you are taking on a high risk project, ideally your fee should be larger than usual 
to compensate you for the increased risk level you are assuming. It is also critical that you 
have favorable contract terms and adequate insurance coverage on higher risk projects. 

 
QUALITY CONTROL 
 
• Implement a formal quality control program to ensure your product is always of the best 

possible quality – It is well worthwhile to have a quality control program in place that makes 
sure everything gets checked before it goes out the door. The goal is to consistently produce 
a high quality work product. The most important aspect to concentrate on is to always 
ensure that there is a high level of technical adequacy on all your plans and specifications. 
Make sure all of your project documents are technically complete and coordinated and that 
they are delivered on a timely basis, while confirming a complete set of documents are 
retained for your project file. 

 
• Don’t make final payment to any party until you have closely checked their work product– A 

very significant and increasing number of professional liability claims involve a claim being 
made against one or many involved parties, based on the error of some other party who was 
involved in the matter. You can easily be dragged into expensive lawsuits and claims due to 
the errors of an independent contractor, consultant, or other professional you brought in to 
do a specific task, or due to the errors of a party that you may be working collaboratively 
with on a project or other matter. Keep a close eye on the quality of the work product and 
performance of any work partners. If you have hired somebody to perform services on your 
behalf, don’t make final payment to them until you have closely examined their work product 
and have satisfied yourself that it is up to par. 

 
REFERRING CLIENTS 
 
• Refer clients to other firms if you do not have the resources or expertise to meet the client’s 

needs – A significant number of professional liability claims arise from professionals taking on 
matters which are outside the scope of their expertise. If you do not have the expertise to 
handle a particular client, help the client locate somebody who does have the expertise, and 
refer the client to that individual. Remember to send a non-engagement letter so that there 
is no question that you are not representing the client. 

 
• Perform preliminary due diligence on anybody you refer clients to – It’s not advisable to just 

pick a listing out of the yellow pages to provide a client referral. It may turn out that that 
firm has gone out of business, or is about to be criminally charged for stealing client funds. 
Make sure any party you refer a client to is competent and reliable based on industry sources 
of information or ratings and based on reputation in the specific community if known. 
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REPRESENTATIONS AND WARRANTIES 
 
• Be vigilant in satisfying any representations or warranties – From a legal standpoint, you will 

be held to the standard of meeting any or all representations, warranties, or guarantees that 
you have made to a client. These can include any written, implied, or even any unintentional” 
guarantees you can be construed to have made in the form of an offhand comment which 
the client later claims they relied on. Be absolutely sure you can meet and back-up any 
representation or guaranty before you make it. 

 
RESOURCES 
 
• Be aware that professional liability claims often result from a deficiency of resources – Most 

people still have what has become a somewhat antiquated notion that professional liability 
claims largely result from people’s errors or oversights. In fact, with most professional firm’s 
being highly computerized, many of these types of human errors or oversights no longer 
occur, since the computer tracks most routine or repetitive functions.  
Very often the core genesis of a claim will be the lack of having both adequate and sufficient 
resources on hand to timely meet what you have agreed to do. The deficiencies can occur in 
not having enough staff, experience, talent, or expertise, or in not having proper capital 
equipment or resources on hand. Strive to always upgrade the level and quality of all of the 
resources and assets that you have on hand. 

 
• Understand that you “win the game” with the superior talent, experience, knowledge, and 

expertise – Given that we are in an information driven economy and that the currency of all 
professionals is some form of knowledge, the firms that succeed on a long term basis and 
“win the game” are those firms who are able to marshal, deploy, and retain the most 
talented, experienced, and knowledgeable professionals. In nearly every endeavor, whoever 
has the most talent and expertise “wins.” 

 
RISK MANAGEMENT 
 
• Make a major long term commitment to Risk Management – Risk types and levels faced by 

professional firms continue to multiply and escalate. It is critical to have a comprehensive 
formal risk management in place to identify and address all of the significant risks that you 
face on all levels. It is advisable to place your own professional liability insurance with a 
carrier that is providing you with superior risk management information and services. 

 
• Create a culture of Risk Management awareness within your firm – In order to most 

effectively manage risk, it is critical that all professional employees and staff members in the 
firm understand that it is everybody’s responsibility to identify and manage risks. 

 
• Put in place a formal risk management program – A formal risk management program should 

be developed and implemented. The first step is to identify every risk of loss of every kind 
which has the potential to impair your firm’s financial assets. Each such risk can then be 
addressed by one of the four Standard Risk Management options: risk avoidance, risk 
retention, risk reduction, or risk transfer. Have specific individuals or committees in your firm 
responsible and accountable for the risk management function. Review your risk 
management program annually with your insurance professional. 

 
• Successfully play the “shift the liability burden” game – There are such high levels of 

business and legal liability risks in the business world, that an essential survival skill is to 
effectively manage the risk acceptance and transfer function relative to other parties with 
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whom and for who you work. In general you want to try to avoid assuming as much risk as 
you possibly can, and try to have other parties assume risks whenever possible. In many 
cases, liability is assumed or transferred by the terms of a contract between the parties. The 
party in the superior economic bargaining position to a transaction or contract often is able to 
dictate the terms relative to liability assumption and transfer. If you are continuously taking 
on high levels of liability and risk, you will eventually incur serious claims and problems. 

 
SCOPE OF DUTY 
 
• Carefully define and specify your scope of duty relative to each of your clients – At the outset 

of getting involved with a new client, it is important to be able to establish a mutual 
understanding and a very clear meeting of the minds, as to the precise scope of duties you 
are undertaking and services you will be providing to the client. The burden is on you to 
accomplish this, since if you don’t successfully do so, the client can later claim that they 
thought you would be assuming additional duties. An example is a lawyer who handles the 
contract for the sale of a business from one party to another. In the following year the seller 
realizes he has a huge income tax liability due to poor or non-existent tax planning, and 
subsequently sues the lawyer, claiming that the lawyer should have provided attendant tax 
advice. The client will most likely prevail in this type of claim setting, if the lawyer neglected 
to carefully clarify in writing and define the scope of services he or she would be providing. 

 
SCOPE OF EXPERTISE 
 
• Stay within your scope of expertise – A significant portion of professional liability claims 

involve situations where a professional strays away from their primary core areas of 
expertise, and gets involved in a service area or project type that they have never handled 
before, and lack familiarity. Whenever you do not have the particular expertise that is needed 
on a given project, it is advisable to associate with an expert who has that particular 
expertise or refer the client to another professional. 

 
• Strive to become better and better at your core competencies – The firms that become truly 

great do so by being highly focused on particular core competencies or niches, and then 
working extremely hard on an ongoing basis to continuously improve their performance level 
in these areas. It is these firms that rise to the top of their profession. 

 
SERVICE 
 
• Think of your firm in terms of being a service provider to your clients – You are providing a 

service to all of your clients, and if you think of your firm’s identity in those terms, you can 
have the proper mindset, and adopt the necessary strategies as described below to succeed. 

 
• Establish a service oriented firm culture - The whole firm culture ideally should be inculcated 

with, and oriented towards, a service provider mindset. This type of culture can be created 
over time by constantly emphasizing and rewarding superior customer service. 

 
• Compete on service and quality, rather than on price – The only way you can achieve the 

necessary profit margins to survive and thrive is to compete on the basis of providing your 
clients with superior service and quality. By providing superior service and quality levels, you 
will be able to maintain overall fee and billing levels that will enable you to make an ongoing 
profit. If you try to compete by offering a lower price, inevitably prices will be driven even 
lower and you will face an array of competitors who will be able to provide the service at an 
even lower cost, at which point you may very likely be driven out of business. 
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• Exceed client’s service expectations as often as possible – Whenever you exceed the client’s 
service expectations, the client realizes that they are being provided with superior value for 
their money, and thus the client very likely will stay with you for the long run. The best 
strategy is to “under-promise and over-deliver”, rather than promising the client more than 
you can actually deliver, thereby creating a disappointed and disgruntled client. 

 
• Gain the service edge by providing fast and personalized service - There are two methods of 

providing superior service. The first is to provide the service faster than your competitors. 
The second is to find ways to personalize or customize the service for each of your individual 
clients. 

  
• Be accessible “24/7”, or as often as possible – Simply being accessible to clients provides you 

with a major advantage over individuals that cannot be easily contacted or reached by their 
clients. Being accessible as often, or for as many hours as possible, to your clients, provides 
you with an invaluable competitive service edge. 

 
• Formalize and publish your specific service standards – Promulgate detailed and precise 

service standards for all of your client interaction points. Formalize, publish, and distribute 
those to your entire staff. Make sure every employee knows these standards and that they 
are accountable for achieving them. 

 
• Hold regular monthly client service meetings – To reaffirm in everybody’s mind your client 

services standards and commitments, conduct a regular service meeting each month. In the 
meeting, service reports and statistics can be reviewed and discussed, and any identified 
service deficiency areas can be addressed. Acknowledge, validate, and reward those people 
who are consistently meeting or exceeding your defined service standards. 

 
• Be aware of, and be able to identify, the root causes of poor client service – Poor client 

service can be a function of one or a combination of situations. The first can occur in a firm 
which has not effectively articulated that superior service is a high priority, or has not 
implemented clearly defined service standards. A major underlying cause can be less than 
optimal attitudes towards the firm’s clients by all or even a few of the staff. In some cases, 
employees who have lost motivation or regularly under perform can be a major and highly 
debilitating cause of poor client service. 

 
SPECIALIZATION 
 
• Specialize in your service or practice area – The most successful firms tend to be those who 

specialize in one service area, or a few closely related service areas. Successful larger firms 
are highly focused on a few well defined service areas. Generalist firms who may not have an 
articulated vision, or who try to service all sectors or project types seem to encounter 
ongoing challenges as the world becomes ever more specialized and technically complex. 

 
• Avoid being a “dabbler” – One of the highest hazard professional liability exposures arises 

when a professional “dabbles” in a particular practice or service area, without being well 
versed in it, or up to date on its latest developments. That can create very hazardous 
situations, and claims that involve the type of factual backdrops usually are “easy pickings” 
for the plaintiff bar. 
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STAFF 
 
• Find, hire and retain the best people you can – The quality of results you obtain is 

inextricably linked to the quality of the people you have on staff. The most important 
attributes for an employee to have include a positive attitude, strong work ethic, dedication 
to the firm, talent, experience, superior knowledge and expertise. Having a lack of ego, being 
a team player, and having strong interpersonal skills are other important attributes. 

 
• If you are a “revolving door”, break through the pattern and “wall of denial” – “Revolving 

doors” is a term used to characterize professional firms that have an ongoing and never 
ending turnover in their staff and/or client base. Interestingly, in nearly all of the cases 
where this is occurring, the owners or managers of the firm convince themselves that the 
endless turnover and procession of employees is due to some flaw or flaws in the dozens of 
employees and clients who parade out the door. In nearly all of these cases, a closer 
objective examination would reveal that the real root causes lie in the firm management. The 
main reasons employees will leave firms include that the workplace is hostile or abusive, 
managers or supervisors that are highly autocratic or “control freak” micro-managers, feeling 
unvalued or under appreciated, and having a compensation system in place which provides 
no meaningful rewards for superior performance or longevity. 

 
SUCCESSION PLAN 
 
• Conceptualize and effectuate a formal succession plan for your firm – Many firms have no 

formal succession plan in place, and if the main principal happens to die or become disabled 
unexpectedly, the effect can be so deleterious that the firm often is unable to continue 
operations and must be liquidated. In many cases, the widowed spouse of the principal, who 
may have never worked at all, is left to try and manage the firm or wind up its affairs. In 
general this makes for a very unhappy situation and ending. 

 
• Offer “Buy-In” agreements to your stronger young professionals – When the firm is owned by 

only one or two owners, the firm’s long term growth potential is severely impeded and 
limited. The reason for this is that when none of the other associates or employees has a 
compelling financial interest or stake in the firm’s financial income, they often will not truly 
be dedicated to the firm’s long term success, and the better employees often will move on to 
“greener pastures” at the first opportunity. If you are able to employ strong young 
professionals that you want to retain permanently, offer them the opportunity to purchase a 
few ownership points in the firm, with manageable purchase and financing terms. 

 
SYSTEMS AND PROCEDURES 
 
• Systematize as many functions as you can – The key strategy for increasing efficiency and 

lowering costs is to automate and make systematic as many of your firm’s functions as you 
can. 

 
• Make all of your systems and procedures centralized and fully integrated – It is important 

that the firm’s systems are all centralized and implemented on a firm wide basis, and 
throughout any branch offices if you have any of those. This will provide you with firm wide 
consistency and continuity in their operations. 
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TEMPORARY PROFESSIONAL EMPLOYEES 
 
• Be aware that using non-employee professionals on an independent contract basis creates a 

high risk level – There are so many challenges on most projects, that it is important that all 
the parties to the project be financial stakeholders of some kind in the project. Temporary 
employees who have no long term stake in the project or in your firm may not have the level 
of commitment and dedication necessary to do whatever it takes to accomplish a successful 
project result. You may also have insurance coverage issues if your liability policy does not 
define an “insured” to include temporary and contract employees. 

 
THIRD PARTY CLAIMS 
 
• Be aware of the potential of third party liability claims against you – In today’s legal climate, 

claims can be made against you by third parties with whom you do not have any formal or 
direct business or contractual relationship. If any of your actions may have foreseeable 
impact or harm a third party, then it is possible from a legal liability standpoint that that third 
party may file a claim against you. The law on third party beneficiaries varies from state to 
state and depends on the type of work you perform. You should seek legal advice on its 
potential applicability to your work. 

 
TRAINING 
 
• Provide high quality education and training to your employees – The most successful core 

growth strategy for a firm is to constantly and consistently re-invest financially in the ongoing 
growth of the firm. In addition to investing in marketing activities, it is just as important to 
constantly re-invest in your “human capital.” Investments in both staff training and education 
always pay off in the long run. 

 
• Keep everybody up to date on the latest industry developments and issues – Changes and 

developments are happening so fast that one of the biggest challenges for busy professionals 
is to keep up with the changes and trends in their profession. Make it as easy as possible for 
your entire staff to keep up by subscribing to every pertinent industry publication, and 
circulating those to everybody on a consistent regular schedule. Include in your firm budget, 
participation by one or more professionals in an industry sponsored seminar. 

 
UNAUTHORIZED PRACTICE OF LAW 
 
• Be careful to avoid “the unauthorized practice of law” – If you are not a licensed attorney, be 

careful that none of the services you are providing could be construed as the unauthorized 
practice of law. If the advice or service you are rendering speaks in any way to what the 
possible or probable legal effect or legal outcome may be in a given situation, you may have 
crossed over into a matter that should be handled by a licensed attorney. While where that 
“bright line” falls may often not be clear, certain types of regulatory related consulting or 
advice, opinion letters, zoning, title or real estate related services may be worthy of 
consideration relative to this issue. 

 
• Clarify which parties you are representing – It is important to clarify in advance and in writing 

who your clients are in a given situation. This is not always as easy as it may appear when 
there are several parties’ differing interests that your work product could affect. Also, the 
issue of whether you are representing a Corporation, or alternatively its Directors or Officers, 
or both, often can be critical to clarify. Failure to clarify who your client(s) are, and 
additionally which specific services you will be providing to those clients, sets the stage for 
misunderstandings, mis-aligned expectations, and potential claims. 
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USING CONSULTANTS AND SUBCONSULTANTS 
 
• Perform a broad and thorough due diligence on any consultant or subconsultant – The use of 

a retained consultant or subconsultant creates a heightened vicarious liability exposure from 
a legal standpoint for their errors or lack of performance. Therefore, it is critical to perform 
and complete a broad level of thorough due diligence before agreeing to retain any 
consultant. The most important due diligence areas to investigate are industry references 
and reputation, licensing, insurance, performance and operating track record, and especially 
credit records that are indicative of continued financial viability. 

 
• Use standard contract forms with all consultants and subconsultants you retain - It is 

especially important to have comprehensive written enforceable contracts with all parties that 
you retain. There should be a flow and consistency of the terms in the contracts which you 
have signed with your clients and those you execute with your subconsultants relative to the 
same project, via the use of a “flowdown clause” in each contract that you execute with a 
subconsultant. It is critical to precisely define the exact scope of work and tasks to be 
performed by the subconsultant consistent with the obligations set forth in your contract. 

 
VICARIOUS LIABILITY 
 
• Be aware that you can be legally liable for the acts of any consultant or other party that you 

bring to the project – If you employ or contract with various third parties who perform 
certain services under your auspices or on your behalf on a project, in many cases you will 
be legally liable for any negligent acts they perform. That is why it is critical, when there is a 
need to use a third party, to use only highly reputable and responsible parties. It also is 
important to verify that they have the proper professional liability and other insurance 
coverage in place. 

 
• Clarify which parties you are representing – It is important to clarify in advance and in writing 

who your clients are in a given situation. This is not always as easy as it may appear when 
there are multiple parties’ differing interests that are each potentially affected by your work 
product. Also, the issue of whether you are representing a Corporation, or alternatively its 
Directors or Officers, or both, often can be critical to clarify. Failure to clarify who your clients 
are, and additionally which specific services you will be providing to those clients, sets the 
stage for misunderstandings, mis-aligned expectations, and potential claims. 

 
WORK PARTNERS 
 
• Use repeat work partners whenever possible – The best formula for project success is when 

a project team that has previously successfully worked together is brought together again to 
perform the same type of project. In an ever changing world, “known qualities” of 
performance and reliability become ever more valuable. New and unknown work partners are 
increasingly becoming the norm in many larger cities where financial volatility and transience 
are common factors in eliminating prior partners. On the whole, repeat work partners and 
clients are safer and lower risk. 


