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Associations are formed for many purposes. They are an integral part of the national social fabric. Like 
governmental, commercial, and institutional structures, associations provide yet another vehicle for the 
pursuit of collaborative efforts. And, like all of the other kinds of organizations, associations and their 
members or those acting on their behalf have the ability to make mistakes, cause damage, and to be 
held financially accountable. Associations, like other kinds of organizations need to recognize and provide 
for the risk of liability for the adverse consequences of their activities. Here we examine some of the 
risks, some ideas for reducing those risks, and ways to provide for those risks that cannot be totally 
avoided. 
 
This examination can begin by recognizing the many kinds of associations that exist and some of their 
characteristics. Of some interest in the context of reviewing the risk of liability, is the question of what 
assets these kinds of associations have and need to protect from liability awards. 
 
• Condominium or Homeowner Associations might be the most common and most easily 

recognizable. Such associations collect money from their members and spend money on various 
common needs like building and grounds maintenance. Clearly these associations have assets at least 
consisting of funds already collected and, also, the prospect of funds collected in the future. Also, 
because of the impacts the activities of Homeowner Associations have on people, they face a 
substantial risk of getting into disputes, incurring litigation costs, and possibly losing monetary assets 
through court awards. The risks of property loss or loss due to claims resulting from injury or 
property damage are typically covered by property insurance. The risk of financial damage due to 
disputed or controversial decisions and actions of the association also needs to be addressed. This 
kind of risk creates the need for Association Errors and Omissions Liability Insurance to cover those 
losses that cannot be avoided through risk conscious decision making and actions. Below we will 
discuss some liability loss avoidance strategies that all associations can pursue. 

 
• Professional Associations are generally supported by dues paid by members who are provided 

certain benefits. These kinds of associations also have assets that need to be protected from liability 
risks. The kinds of disputes and the nature of the dispute resolution process can be quite different. 
One risk of such associations is providing members with misinformation or information that causes 
injury to a potential claimant. Also, it seems that the disputes that professional organizations get into 
are less likely to be as emotionally charged and, therefore, not as difficult to resolve and conclude. 
On the other hand, it is possible that the injuries that can be inflicted and the damages claimed may 
be more significant than would be expected for a Homeowners Association. 

 



• Consumer Groups can be formed to advocate improvements, pricing cuts, and sometimes to 
oppose activities of commercial enterprises. For example Citizen Utility groups focused on keeping 
rates down or reliability up can generate considerable activity with potential for harm, disputes, and 
even claims for injury. One possible liability risk scenario with this kind of association could arise 
when a lawsuit against some commercial enterprise generates a countersuit alleging the 
dissemination of misleading information. The liability risk avoidance strategy of interest to this kind of 
association might focus on curbing exuberance in advocating the association’s cause. Over 
exuberance can lead to inaccurate statements and allegations and to claims and lawsuits. A loss 
avoidance strategy might include placing some sort of organization governor or brake on the kinds of 
allegations that are being made on behalf of the association. 

 
• Recreational and Sports related associations such as children’s football and soccer clubs have their 

own kinds of liability risk exposures. Generally it seems likely that this kind of organization would not 
have substantial assets to protect. However, it might be difficult to recruit leadership for such 
organizations if the risks faced by those leaders acting on the association’s behalf are not provided 
for. We occasionally find the amusing news story about some suburban parent suing the soccer club 
because their child does not get enough playing time. Or – one that we actually saw – a football 
coach filing suit against the club because he was removed from his coaching position without the 
rules having been followed. The risk of such disputes does not seem serious. But the risk of making 
and implementing some decision that results in serious consequences should not be ignored. 

 
• Non Profit and Public Service associations perform many valuable community functions. Often 

they do not have significant assets to protect. But, like above, it may be difficult to recruit members 
and leaders when their personal risks in connection with acting on behalf of the association are not 
provided for. 

 
• Business and Trade associations perform valuable services for local business communities and 

various trades. Such organizations are more likely to collect money and use it to pursue the 
association’s objectives. As such, there are more likely to be assets that need to be protected from 
the risk of liability exposure. The specific kinds of disputes and claims to anticipate might include 
class actions directed at entire industries or trades for practices that adversely affect large segments 
of the population. Without getting into the legalities and likelihood that such action may be 
successful, the cost of addressing them can be a drain on association assets. The leadership of such 
associations needs to spend some time identifying their liability and litigation risks and providing for 
them. This can be done by adjusting the activities of the association to reduce the most likely risks 
and providing, through insurance, for those specific risks that either cannot be anticipated or cannot 
be otherwise protected against. 

 
• Special Interest associations can cover a wide range of activities and potential impacts with their 

risk of liability. Associations and clubs are formed by people interest in stamp collecting to sky diving. 
They hold meetings, plan activities and potentially can have adverse impacts on people. Often they 
do not have significant assets to protect and the decisions they make and implement are unlikely to 
have wide ranging or serious consequences. Nevertheless the leadership of each such association 
needs to focus on what the association does, how it might adversely impact on a potential claimant, 
and determine how best to address the risk of a dispute or claim as a result of that adverse impact. 

 
• Religious and Charitable associations are often active in their communities. Some can be low key, 

benign, and unlikely to have serious liability risks. Others can be aggressive, intrusive and likely to 
stir up controversy, disputes and even litigation. As with other kinds of associations, the leadership 
would be wise to spend some time assessing the risks and providing for them. 

 
 
 



• Education related associations can be active in promoting the interests of education in general or 
special interests within the educational realm. Liability risk can vary with the intensity level of the 
objectives being pursued and the specific activities engaged in. A liability risk review can be useful in 
determining the levels of liability avoidance activity and protection to pursue. The key is to focus on 
this concern, study it, and make informed decisions rather than, one day, be surprised by a claim or 
lawsuit that, with a little thought, could have been anticipated. 

 
• Community groups of various kinds are basically associations, formal or not, pursuing a wide variety 

of objectives. They might pursue limitations on development or attracting new businesses or 
promoting fire safety or opposing drugs. Depending on how formal the association is, whether is has 
assets to protect, whether it is engaged in activities likely to be controversial, and many other such 
considerations, the leadership would be wise to examine the need for some kind of risk management 
attention. 

 
Avoiding the Risk of Liability Loss 
 
To the extent that any association makes decisions and takes actions the risk of disputes, claims and 
lawsuits exists. Many of the disputes and lawsuits have little merit but are costly to defend. In other 
words, even though they are unlikely to result in an award of damages to the claimant, the association 
faces often substantial costs of litigation. It seems appropriate, therefore, that liability loss avoidance 
strategies focus on interacting with people in as benign and least offensive manner possible. A balance 
needs to be struck between the aims and objectives of the association and the level of impact that the 
association’s activities have on others – that is, on potential adversaries and claimants. 
 
Handling Association E&O claims for many years leads to the observation that many of the disputes arise 
out of personality conflicts and sometimes what appears to be heavy handed decision making and follow 
through. Allegations of “unfair” administration of by-laws, failure to enforce rules even handedly, and 
money collection disputes are the likely kinds of issues that can arise. Like employers, associations can do 
a good or bad job of selecting the people that join. Selection and vetting of membership could go a long 
way towards reducing the risk of disputes and litigation. Of course, there are limits to this approach and 
accepting the risk of problematic members can only be provided through the purchase of liability 
insurance. 
 
Like other kinds of liability risk management, the cost of addressing the disputes, if not totally eliminating 
them, can be improved by conscientious record keeping. Records such minutes of meetings, logs of 
conversations with potential adversaries, and copies of correspondence can go a long way toward 
establishing disputed facts and avoiding time consuming and costly depositions that are part of 
frustrating efforts to reconcile and make sense of divergent 
memories of events. Since often the administrators and decision makers of associations are unpaid 
members, it is very difficult for most associations to establish and implement good record keeping 
practices. Nevertheless, aspiring to conscientious record keeping practices is a key strategy for 
association liability risk avoidance. 
 
Another characteristic of association E&O claims is the presence of strong emotional undercurrents that 
get in the way of resolving disputes and that fuel polarization and the march toward inevitable litigation. 
To the extent that the leaders of an association can anticipate the likelihood that emotions are likely to be 
involved in an escalating dispute, it may be possible to enact by-laws and operating procedures that 
remove or at least mitigate the consequences. For 
example, it makes sense to have procedures for negotiating and mediating disputes and, where such 
internal efforts are unsuccessful, for getting outside mediation or legal help at early stages of a dispute 
and before there is a full scale battle in progress. Finding creative ways to disarm the emotional 
escalation of disputes is a strong liability risk avoidance strategy.  
 



In addition to disarming escalation, the objective at each stage of a dispute is to get it resolved and 
concluded before substantial resources are used up. Focus on finding a resolution acceptable to both 
sides needs to be maintained while the quest for prevailing needs to be discouraged. The more both 
sides insist on prevailing – rather than finding an acceptable compromise – the more resources, time and 
money, will be consumed. And the consumption of vast amounts of association resources is a large part 
of the risk of loss to be avoided. 
 
Probably the greatest need when association disputes and claims arise is the need for strong negotiators 
or mediator. Perhaps, as a loss avoidance strategy, the association’s leadership can find and have 
available this kind of resource in anticipation of the likely conflicts that are likely to arise. Experience with 
association disputes and claims suggests that large E&O awards are generally rare. However, the much 
more significant risk is that the conflict and the costs of 
conflict are a real threat to their health and existence. 
 
There are other kinds of risks that are worthy of attention. For example, one of the important functions 
of many associations is the gathering and dissemination of common interest information. The movement 
of information can, in various ways, cause personal or commercial injury and lead to claims and lawsuits. 
Association newsletters and other vehicles for disseminating information need to adhere to standards 
much like those applicable to other kinds of publishing. Invasion of privacy, libel, copyright infringement, 
and unauthorized use of information related material can be a source of liability for an association. 
Establishing and adhering to high standards of performance with regard to publishing activities is a 
valuable liability risk avoidance strategy. 
 
In addition to providing the membership with information, an association may provide other kinds of 
services. Since the kinds of services can vary greatly not much of specific interest to any one association 
can be said on the topic of service related liability risk avoidance. However, the general principle would 
be that when certain services are provided, it is important to provide training, to monitor performance, 
and to take corrective action when deficiencies are spotted. For various reasons – perhaps including the 
lack of serious competition - associations can be more lax in pursuing such quality considerations than a 
comparable commercial provider of similar services. The risk of liability for deficient performance can, 
however, be just as significant as it would be for the commercial business. Attention to quality 
performance of services is another 
important association liability risk avoidance strategy. 
 
We have touched on a number of liability risk avoidance strategies that are likely applicable to most 
associations. There certainly can be others of special interest to any given association. The suggestion is 
that the leadership of any association needs to spend some time identifying the kinds of liability risks that 
the association faces, to develop strategies for reducing the risk of such liabilities, and to provide for 
those risks that cannot be eliminated by purchasing appropriate liability insurance. Risk is a cost for an 
association just like it is for any commercial enterprise. And responsible Risk Management needs to be 
directed, first, to reducing the risk and, second, to spreading the cost of that risk over time as an ongoing 
expense. When the risk of disruptions is minimized, the association can focus its energies on pursuing its 
intended objectives. 
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