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STATEMENT OF GENDER NEUTRALITY  
 
This guide is expressly intended to be gender neutral, and no sexism or gender preference or 
bias is implied or should be inferred based on anything written herein. Any reference to the 
masculine expressly includes the feminine, and any reference to the feminine expressly includes 
the masculine.  
 
DISCLAIMER NOTICE  
 
These materials are provided as general information and helpful guidelines to assist in the 
development of appropriate risk management practices and procedures. They are not intended to 
be legal advice, or individual client-specific risk management advice. Because of the various 
federal, state and local legal issues relating to professional liability, we advise that you consult an 
attorney on all legal concerns relating to professional liability. Markel , Inc. expressly disclaims 
any and all liability of any kind resulting either directly or indirectly from the use or application of 
any of the information in this Guide.  
 
COPYRIGHT NOTICE  
 
Reproduction in whole or part is strictly and expressly prohibited without the prior written 
permission of Markel , Inc.  
 
Recommended Best Practices Use of This Guide  
 
Markel  has developed this Lawyers E&O Risk Management Guide (“Guide”) in furtherance of our 
“win-win” approach to foster a long-term relationship with our Lawyers Professional Liability 
policyholders.  
 
To get the maximum benefit from this Guide, it is recommended that a copy of this Guide be 
provided to every member and employee of your firm. In today’s complex world, law firms face 
an ever-expanding array of issues and challenges. An enhanced awareness of these issues and 
challenges will likely improve your firm’s overall results.  
 
From a risk management standpoint, the goal is to raise the collective consciousness level in your 
firm, so that everyone is highly aware of the underlying core dynamics and root causes of 
professional liability claims.  
 
In nearly every case, implementing sound risk management procedures will benefit your firm 
through increased operating efficiency, superior customer service, and higher revenues.  
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I. INTRODUCTION – THE ROOT CAUSES OF LAWYERS E&O CLAIMS  
 

The lawyers professional liability insurance industry has evolved in large part over the 
past twenty-five (25) years. Initial and subsequent efforts to compile a national database 
on Lawyers E&O claims were spearheaded by the Malpractice Section of the American 
Bar Association. An analysis of this data has greatly advanced the effort to understand 
and identify the primary causes of legal malpractice claims.  
 
The claims data compilation efforts categorized claims by size of law firm, the practice 
area involved in the error, how often each practice area experienced a claim, and the 
type of errors which led to a legal malpractice claim. As time has gone on, those working 
within the Lawyers E&O industry have come to realize that, in many cases, the true root 
causes of and settings for Lawyers E&O claims often go much deeper than the “external” 
factors such as firm size, practice area, and error type. Looking deeply into individual 
claims and their factual backdrop leads to the conclusion that the following three factors 
may be the most significant drivers of Lawyers E&O claims:  
 
A. The quality of management of the firm  
B. The quality of the systems and procedures that the firm uses  
C. The quality of the culture in the firm  

 
Of these, the quality of the culture of the firm may be the most important driver, 
especially in those law firms which experience an ongoing frequency of claims. While law 
firm culture can be an amorphous concept that can be difficult to get a clear handle on, 
an understanding of the nexus between law firm culture traits and Lawyers E&O claims 
can be very helpful in identifying and addressing the most important core causes of legal 
malpractice claims.  
 

II.  LAW FIRM CULTURE AS THE “INVISIBLE DRIVER” OF LAWYERS E&O CLAIMS  
 

A major theme of this Guide is that for many law firms, the quality of the culture that 
exists in the firm can be the largest determinant as to whether or not the firm is likely to 
experience Lawyers E&O claims.  
 
The quality of the culture in law firms starts with those law firms who have highly 
functional or optimal cultures, and thereby tend to experience a relatively low level of 
Lawyers E&O claims. On the other end of the spectrum are those law firms whose 
cultures may either be dysfunctional on the whole or may include certain dysfunctional 
traits, and these firms will tend to experience a higher level of Lawyers E&O claims.  
 
The quality of a given firm’s culture can be difficult to identify and define, and currently 
there is no known way to measure the quality level of the culture. That being the case, it 
probably is most helpful to identify the various traits which, by themselves, can be 
classified as predominantly either functional or dysfunctional in the context of law firm 
culture.  
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III. HOW DYSFUNCTIONAL LAW FIRM CULTURES CAN LEAD TO LEGAL 

MALPRACTICE CLAIMS AGAINST THE FIRM.  
 

A. THE CULTURE OF DENIAL AND HOW LAWYERS CAN BE CONDITIONED BY 
OUR “FAULT BASED” LEGAL SYSTEM TO DENY RESPONSIBILITY FOR 
CLAIMS  

 
The United States legal system is a “fault based” system, wherein the party who 
prevails in a given proceeding is the party who is determined to be “not at fault”, and 
the party who “loses” in a given proceeding is the party who is legally deemed to be 
“at fault.”  
 
The end result of this process is that many lawyers spend nearly all of their working 
hours endeavoring to show that some party other than themselves or their client was 
at fault.  
 
This worldview that “it was the other party’s fault,” or somebody else’s fault, easily 
transfers over to lawyers when a legal malpractice claim is made against them. In 
many cases, based on the daily conditioning the lawyer has received since first 
entering law school, the knee-jerk reaction by the lawyer is that “this was not our 
fault, it was somebody else’s fault.”  
 
The “we were not at fault” mindset can tend to permeate the whole legal malpractice 
claim handling process from start to finish. Even after the claim has long been 
resolved, on ensuing applications for Lawyers Professional Liability Insurance, the 
lawyer or law firm very often will continue in the mode of “this was not our fault,” 
even when a civil judgment for legal malpractice has been rendered against the law 
firm.  

 
B. “BLAME CULTURES”  
 

The “this was not our fault” mentality often is accompanied by an independent 
dynamic where there can be a strong tendency to blame somebody, anybody, when a 
situation goes wrong, even when the situation clearly was not the result of anybody’s 
fault or error. In “Blame Societies”, or “Blame Cultures”, somebody has to be blamed 
and made the scapegoat when something goes wrong. Of course, the person who 
receives the blame invariably will be somebody in a relatively low position in the 
organizational hierarchy. This person is not likely to be the person ultimately 
responsible for the error and is not in a position to correct the situation which allowed 
the error to happen.  
 

C. THE “REVOLVING DOOR” LAW FIRM  
 

Some law firms have a high level of ongoing turnover of lawyers, employees, clients, 
or all three. There can be many causes of the ongoing turnover level. Very often, the 
ongoing turnover will be a by-product of a less than optimal quality of the culture at 
the firm.  
 
An interesting confluence can exist when you have a law firm that is of the “this was 
not our fault” mindset, coupled with being a “revolving door.” When this type of law 
firm incurs a legal malpractice claim, they often will advise that the claim was solely 
the fault of an associate lawyer who recently left the firm. The implication is that now 
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that the miscreant lawyer has departed, everything will be just fine. In the view of 
many experienced Lawyers E&O underwriters, the departing lawyer is just a symptom 
of the problem. In the vast majority of cases, the true root cause of the claim is 
deficiencies in the law firm itself, in the form of having a dysfunctional culture prone 
to claims, arbitrary or non-existent systems or procedures, or any number of other 
deficiencies.  
 

D. INTERRUPTING THE PATTERN AND ACCEPTING RESPONSIBILITY  
 

A law firm which is experiencing malpractice claims can only start to remedy the 
situation when it takes certain key steps. The first step is to realize that, relative to 
nearly every claim, the law firm is doing something on some level to cause the claim. 
The next step is to accept responsibility for the claims. Once responsibility is accepted, 
the firm is empowered to take actions which will help prevent a recurrence of the 
claims.  

 
Once responsibility has been accepted, the law firm is able to attempt to identify the 
true root causes of the claims, either by itself or with the assistance of a legal 
malpractice insurance or risk management professional.  
 

IV.  HOW CULTURAL DYSFUNCTION CAN IMPEDE SUCCESSFUL CLAIM HANDLING 
EFFORTS 

 
A. THE LAWYER’S NEED TO BE “RIGHT”  
 
Attendant to the psychic need to “not be at fault,” which some lawyers and society as a 
whole tend to be heavily conditioned to embrace, is the need to be “right.” This initial 
conditioning comes through the public school system where the whole system is 
predicated on being “right” and striving to always get the “right answer.” For lawyers, 
this continues right up through law school and on into the practice of law. In courtroom 
situations, the party that prevails is the party who is “right.”  
 
Since the need to be “right” is so heavily conditioned and ingrained in many lawyers, this 
dynamic can inhibit Lawyers E&O claim handling efforts. Successful claim handling efforts 
often are based on finding a resolution to the claim which is expedient on a practical 
basis and is acceptable to all parties involved. Finding a successful practical solution to a 
claim often may be heavily at odds with the need to prove who was “right.”  

 
B. PYRRHIC VICTORIES  

 
A pyrrhic victory is one that is achieved at a cost that ends up being far greater than the 
gain or benefit derived. An example of this might be spending several hundred thousand 
dollars to defend a claim that could have been settled at an early juncture for ten 
thousand dollars.  
 
Professional liability coverage for law firms first came into existence in the late 1940’s. At 
that time, and in the ensuing decades, a predominant reason why law firms and others 
purchased this coverage was as a vehicle to help defend and defeat claims and thereby 
protect the professional’s reputation. At the time, many professionals considered their 
reputation to be among their most valuable assets. Correspondingly, a professional 
liability claim was considered to be a direct affront to or attack upon that reputation. 
Consequently, some professionals took the viewpoint that the claim must be defeated no 
matter how great the cost.  
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Nowadays, for better or worse, business and professional related litigation is integral to 
the society and economy. Litigation “goes with the territory,” and in many cases is not 
really a stigma to any of the parties. This is especially so given the fact that many claims 
today are “client adversity driven,” meaning that the claim arises out of some financial or 
other adversity that a client has experienced, and is not the result of any professional 
negligence or error.  
 
In summary, in today’s world, litigation is most often just a “cost of doing business.” 
From a professional liability claim handling standpoint, it is probably best treated as such. 
On the whole, while protecting their professional reputation is still of paramount concern 
to many lawyers and other professionals, a professional liability claim no longer has the 
same stigma that it may have had in past decades.  

 
V. CULTURAL TRAITS OF A DYSFUNCTIONAL LAW FIRM  
 

Following is a list of traits that are considered to be dysfunctional in a professional firm 
setting. To the extent a particular firm exemplifies these traits in both number and 
degree, the culture of the firm will tend to be dysfunctional.  
 
Dysfunctional culture traits:  
 
Low trust environment  
“Blame” culture  
Fear and suspicion  
Adversarial tone within the firm  
Low loyalty  
Instability  
High turnover of partners, associates, contract lawyers, employees, and clients  
Lack of accountability  
Weak egocentric leadership  
Autocratic “top down” management style  
“Culture of the individual” rather than “Culture of the firm”  
Elitism  
Greed rewarded  
No shared sense of values  
No clear mission, vision, or strategic direction  
“Low learning” culture  
Diversity and disparate perspectives are discouraged  
Lack of peer review  

 
VI.   CULTURAL TRAITS OF A FUNCTIONAL LAW FIRM  
 

Following is a list of traits that are considered to be functional in a professional firm 
setting. The extent to which a particular firm exemplifies these traits, in both number and 
degree, is reflective of its functional firm culture.  
 
Functional culture traits:  
High trust environment 
Sense of fairness  
Fabric of mutual respect  
High level of loyalty flowing to and from the firm  
Stability and high level of continuity in operations 
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Low or nonexistent level of turnover among partners, lawyer-associates, employees, and 
clients  

Highly collaborative  
Highly collegial  
Team oriented  
“The firm before the individual” mindset  
Strong “consensus building” leadership  
Everybody in the firm is highly valued  
Diversity and disparate perspectives encouraged  
Shared sense of values  
Clearly articulated mission, vision, and strategic direction  
 

VII. THE ADVENT OF “CLIENT ADVERSITY” DRIVEN CLAIMS 
  

A. Lawyers as Corporate Watchdogs – Sarbanes-Oxley legislation – Many years ago, it 
was clear to many observers that our government policymakers had been successful 
in effectively casting members of the accounting profession into the role of 
“corporate watchdogs.” The general idea was that an accountant, through the 
financial auditing process or otherwise, could become aware of impending corporate 
financial calamities before they happened, and take action to alert the company’s 
shareholders and other constituents.  

 
It became clear to many observers during the mid 1990s that our government 
policymakers would also be taking actions over time to cast the legal profession into 
a “corporate watchdog” role. The Sarbanes-Oxley legislation that is now in effect 
mandates a variety of duties which both in-house and outside counsel must adhere 
to regarding “whistleblowing” and reporting when corporate financial or other 
irregularities are discovered by the lawyer. This legislation and similar legislation and 
case law have created very high levels of civil liability exposure for the legal 
profession on the whole.  

 
B. CLIENTS THAT TURN ON THE LAW FIRM  
 

In past years, when the environment was different, law firms and clients often  
ended to have long-term relationships that included a high level of mutual value and 
respect. In today’s hyper-competitive and transient world, law firm-client 
relationships are often fleeting or of much shorter duration. Consequently, many 
clients will have little compunction in suing their lawyer or law firm if something goes 
wrong. And, sad to say, in many cases a claim will be forthcoming from a troubled 
client even when the client, in truth, knows that the lawyer did not commit any error 
or omission. Unfortunately, the name of the game in today’s society, where the 
pressure to achieve results (by any means possible) can be enormous, is that clients 
will look to “collect back” financial losses they have incurred from their lawyers, 
accountants, consultants, and from other types of professionals or business contacts 
involved with the client.  
 

C. RISK PRESENTED BY INSOLVENT CLIENTS  
 

Clients who suffer severe financial adversities or setbacks, cease operations, and 
become insolvent and/or go into bankruptcy, collectively present an ultra high-hazard 
professional liability exposure to the law firms and other professionals who advised 
them or represented them. When the client company becomes insolvent, the owners, 
shareholders, creditors, employees, and other stakeholders very often will band 
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together and seek to “collect back” financial losses from every professional that 
provided advice to them. These most often are very difficult professional liability 
claims to defend, based on the plethora of allegations that are made, and, most 
importantly, the large damage claims that are invariably involved.  

 
D. CLAIM HANDLING CHALLENGES PRESENTED BY LARGE CLAIM DAMAGE 

BACKDROPS  
 

The number and frequency of claims yielding plausible large damage backdrops 
continues to increase annually. Many professional liability claims bring with them 
plausible damage allegations in amounts that often will meet or substantially exceed 
the amount of available professional liability insurance. Claims with these large 
damage backdrops are difficult from a claim handling and defense standpoint due to 
the large degree of “leverage” that the claimant and attorney have, based upon 
alleged damages. In sum, professional liability claims that include large damages 
tend to be extremely problematic and often turn out to be expensive and time 
consuming to resolve.  

 
VIII. THE RISK MANAGEMENT STRATEGIES  
 

A. THE CULTURE STRATEGIES 
Create the optimal culture in your firm by becoming highly culturally competent –  
There will be a direct correlation over time between the quality of the culture you 
have in your firm and the quality of the long-term results that you are able to create  
on a number of levels. It is worthwhile to have a goal of creating the most functional  
and optimal culture within your firm.  

 
Avoid any tendency to be in a “culture of denial” – Self-defeating patterns can only 
be interrupted and turned around when the current reality, whatever it may be, is  
“embraced,” rather than avoided. As long as a person is blaming another or a  
situation that is outside of personal control, it is impossible to ever make positive  
changes and progress. Taking complete responsibility for all results empowers a  
person to be able to change or improve any current results.  
 
Make sure that the firm’s culture is one of “high trust” – Perhaps the single most 
important cultural trait to strive for to insure a firm’s long-term success is a “high- 
trust” culture. A high-trust culture is exemplified by the utmost levels of  
trustworthiness, loyalty, reliability, predictability, and, most important of all, a  
pervasive sense of fairness. Low- trust cultures are extremely insidious in that they  
breed fear, blame, suspicion, disloyalty, and, in extreme cases, even hostility or  
contempt.  
 
Eliminate any aspect of the firm that may be perceived as a hostile work 
environment – Not only will hostile environments or settings be counterproductive to  
work product efforts, they create extremely fertile grounds for serious liability and  
employee-related claims.  
 
Understand that succeeding in the practice of law and creating the optimal culture in  
a law firm involve becoming highly proficient at two mutually exclusive mindsets and  
skill sets – To succeed in the practice of law or in the courtroom, world views and  
skill sets include being confrontational in an adversarial setting, “defeating” legal  
opponents, proving a party was “not at fault,” and succeeding or failing largely on  
personal skill. Especially noteworthy is the fact that virtually none of the worldviews  
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and strategies that are successful in the practice of law or in the courtroom are in  
any way conducive to creating the optimal culture in the firm. The first step to  
success in managing these conflicts is to be aware that two very different skill sets  
are required to succeed at both the practice of law and at the development of an  
optimal firm culture. The second step is to develop the ability to totally transform  
personas based upon the needs and requirements of the situation.  

  
Articulate a precise mission and vision for the firm – Publishing a mission statement  
and citing it as often as possible reminds everybody of the firm’s identity. An exciting  
and clearly articulated vision enables all of the people in the firm to support common  
efforts and contribute to a future ripe with possibilities.  
 
Publish a clearly articulated list of the firm’s core values – Identifying and publishing  
a clear set of values solidifies the core beliefs that the organization espouses. Critical  
core values can include trust, integrity, accountability, loyalty, and pride in  
performance.  
 
Have a clearly articulated strategic direction – From a business standpoint, it can be  
very helpful to think and talk in strategic terms as often as possible. One effect of a  
hyper-competitive world is that it forces firms to become evermore highly focused  
and strategic in their thoughts and actions. It is critical that everybody in the firm is  
aware of the overall strategic direction of the firm, along with all of the specific  
strategies that have been developed to get there.  
 
Strive to become a highly effective learning organization – The fundamental trait of  
learning organizations is that they welcome and encourage disparate perspectives  
within their firm, as opposed to discouraging or suppressing diverse opinions. It is  
now accepted doctrine that, in a general sense, the larger the number of  
perspectives or possible approaches available to address a particular challenge or  
problem, the more likely an optimal solution will result. Thus, the more perspectives  
that are elicited, the more “learning” that takes place within the organization. The  
result often is new and expansive patterns of thinking. Providing a “safe” office  
environment in which employees feel secure in discussing, dialoguing, and  
brainstorming on a given subject, and feel secure in expressing differing  
perspectives, tends to facilitate the best overall result.  
 
Create a culture of the “firm” instead of a culture of the “individual” – Some law firm  
cultures are predominantly driven by particular individuals. If one or more of these  
individuals display traits of elitism, arrogance, greed, or excessive egotism, this can  
affect the firm in a negative way. The culture goal is to create a structure and  
environment where the good of the firm itself comes ahead of the good of any one  
set of individuals. Anything which tends to emphasize the individual over the firm,  
such as compensation systems which polarize lawyers in the firm, “eat what you kill”  
cultures, and the like, tend to be counterproductive in the long run.  
 
Establish a collegial, collaborative, consensus building, team-driven culture – In  
accordance with learning organization theory, a culture which is highly collegial and  
built upon collaboration and consensus building tends to be a highly effective  
organization. A team approach where multiple individuals share responsibility for  
both work and clients will tend to be the most beneficial to the firm in the long run.  
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Create a culture driven by high quality communication – Employees on the whole  
tend to have higher morale and perform better in an environment which provides an  
ongoing flow of meaningful, open, and honest communication. When employees are  
able to observe that there is a high degree of congruence between what the leaders  
of the firm say and what they actually do, the employees realize that they are with a  
firm that is worthy of their loyalty, dedication, and performance.  

 
Strive to establish a culture that is highly oriented to marketing and sales - A by- 
product of a hyper-competitive environment is that ever more effort and focus is  
needed to effectively market and sell the firm’s legal services. Firms that are not  
highly attuned to this need have the potential to eventually fail. New clients are the  
lifeblood of every professional firm. It is also important that it is understood that, at  
some level, marketing and sales are the job of everyone in the firm.  

 
Establish a service-oriented firm culture – The whole firm culture ideally should be  
inculcated with, and oriented towards, a service provider mindset. This type of  
culture can be created over time by constantly emphasizing and rewarding superior  
customer service.  

 
B.  THE CLIENT STRATEGIES  

 
CLIENT SATISFACTION  
 
Understand that the most important goal to achieve is a consistently high level of  
client satisfaction – Since current and new clients are the lifeblood of the firm, it is  
critical to strive to first establish, and then maintain, the highest possible levels of  
client satisfaction. In today’s world, very few dissatisfied clients will hesitate to take  
their business to another firm. It is vitally important to closely listen to what the  
client says.  
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Provide practical and effective solutions to clients’ personal and business needs –  
Business clients, who themselves are ever more subject to accelerating competitive  
pressures, are ever more in need of expedient practical solutions to the business  
problems they face. The firm that is adept at providing these types of solutions will  
thrive in the marketplace.  
 
CLIENT CONFIDENTIALITY  
 
Recognize the increasingly paramount importance of safeguarding client  
confidentiality -  The one unpardonable sin in the eyes of most clients is when a law  
firm negligently enables the client’s confidential or propriety information to pass into  
the hands of a third party. The worst of these situations is when that third party  
happens to be a competitor of the client. The first preventative step is to make sure  
that the whole staff has a deep awareness and understanding of the critical need to  
safeguard all confidential client information.  

 
Implement formal procedures and controls to safeguard confidential client  
information -  Formal procedures should be adopted to protect against the possibility 
of “inadvertent” leaks of client information. This should include a high level of security 
relative to client files, and especially stored client data. Suggested risk management 
procedures include the following:  
 

• Post signs on printers, fax machines or photocopiers warning users not 
to leave confidential documents unattended  

• When finished with conference rooms, wipe boards clean and remove 
papers  

• Shred confidential documents when discarding them  
• Properly destroy data diskettes, CDs and other backup media when 

discarding them  
• Keep file cabinets and storage rooms containing confidential information 

locked at all times  
 
Beware of “Trade Secrets” issues – Clients possess valuable proprietary assets in the  
form of Intellectual Property. If any of this property is misappropriated by any party,  
in addition to a civil lawsuit, a criminal prosecution is possible. In many jurisdictions,  
the theft of trade secrets is a felony.  

 
CLIENT INTAKE AND ACCEPTANCE  
 
Pre-qualify the client – Before accepting a prospective client, it is important to  
pre-qualify the client from a variety of standpoints. These include the client’s  
willingness and ability to pay your fee, and whether or not you can make a profit in  
working with this client. For larger projects, it may be worth the expense of obtaining  
a financial report from a subscription service such as Dunn & Bradstreet to review the  
client’s solvency and payment history.  
 

Additional areas to consider are whether the client has any history of bringing  
malpractice claims, or whether there are other apparent propensities to develop into a  
“problem client.”  
 

Do not accept clients or cases that the firm is not prepared to handle – Before  
agreeing to accept a prospective new client or project, check to ensure that the firm  
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already has all of the necessary resources needed to successfully handle the matter.  
This can include having the necessary staff on hand in terms of both the number of  
people and their experience, expertise, and overall capability to take on a particular  
job. Additional issues to consider are supplementary support staff and systems to take  
on a particular matter.  

 
Always keep in mind the three most important rules relative to initial involvement with 
a new client –  

1. Address it in advance  
2. Address it in advance  
3. Address it in advance  

 
It is critical at the onset of taking on a new client to identify and address all of the  
key issues of a new representation. This practice will mitigate the possibility of  
misunderstandings and mis-aligned expectations, which underlie many professional  
liability claims. Important areas to discuss and define in advance include precisely  
defining the scope of the services to be performed, the amount of the fee or bill, and  
when the fees are payable.  

 
Strive to accomplish multiple objectives during the initial client meeting – Use of a  
bullet-point list of objectives to achieve in every initial meeting with a client is  
recommended. The items can include pre-qualifying the client, determining what the  
client’s precise legal needs are, the capability required to meet those needs, and  
examining whether taking on the client would create any kind of a conflict of interest.  
After the initial client meeting, formalize the terms of the engagement in a written  
communication outlining the scope of the representation and other material terms.  

 
Send a formal notification of the firm’s relationship with a client – Avoid the potential of  
being named in a suit due to the failure to communicate and document non- 
representation by sending a formal letter. Alternatively, send an engagement letter  
defining the scope of services on all client representations which are accepted.  

 
CLIENT RAPPORT  
 
Establish and maintain the highest possible level of business rapport with clients – Law  
firms very rarely lose a client with whom they have established and maintained a high  
level of close working rapport and mutual respect. Additionally, clients are less likely to  
file a professional liability claim when they have a close working relationship with a  
legal professional.  

 
Create a close alignment with clients – A client is most likely to bring a professional  
liability claim when polarized or isolated from the law firm. The way to avoid that  
scenario is to seek to engender a worldview and mindset with the client of “we’re all  
part of the same team”, and “we are all in this together.” Stay as closely aligned in as  
many ways as possible with each client.  
 
Regularly monitor status on the “Client Rapport Curve” – Notice and keep track of the 
level of rapport over time with each client. The level of rapport with a given client is  
rarely static. Instead, it tends to ebb and flow and to increase or decrease at various  
intervals in time. A significant decrease in rapport should trigger immediate steps to  
restore and improve it.  

 
Be highly knowledgeable and informed about a client’s industry – Learn about a client’s  
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industry or business sector to better understand that client’s needs, and to achieve the  
professional service goal of improving a client’s business position. Correlatively, keep  
current with developments in the client’s industry. Being able to identify and address  
“pre-problems” or challenges that the client may soon face provides an impressive  
benefit.  

 
CLIENT RELATIONS  
 
Have a positive winning attitude toward all clients – On the whole, the quality of a  
firm’s attitude towards clients will determine the quality of relations with those clients,  
and the ultimate results that are achieved. Remind staff to keep in mind that clients  
are the firm’s very livelihood and need to be treated accordingly. Clients who are  
treated in any kind of arrogant, condescending, uncaring, or slipshod manner may 
soon no longer be clients.  

 
Understand what clients want most – Client surveys have consistently shown that  
clients expect and demand certain things from their attorneys. The top of the wish list  
always includes accessibility, availability, and responsiveness. Also high on the list are  
courtesy and promptness, professional competence, and achieving concrete business  
results on behalf of the client.  
 
Keep clients informed – When clients do not hear anything, or do not receive regular  
status reports or progress reports, they often can assume that nothing is being done  
on their behalf. Client surveys consistently show that the number one client “pet  
peeve” is when the professionals they have hired are not readily accessible to respond  
to questions. Promptly returning client phone calls, ideally on the same day you receive  
them, provides your clients with the best possible service.  
 
Build a strong, loyal, and reliable client base – Strive to build up a broad, diversified 
client base made up of long-term clients and repeat clients. Referrals from an existing 
core of satisfied clients generally are the best source of new clients. First time clients, 
“walk-in” clients, and “one-time” clients can all present a high level of exposures and 
uncertainties, along with a heightened risk of professional liability claims.  

 
Satisfy a client’s objectives – Clients who generally are happy and satisfied with the  
quality of service and performance are unlikely to file a professional liability claim or to  
create other types of professional problems. Most professionals have no real awareness  
as to the level of their client’s satisfaction, because they never ask the client “How are  
we doing?” Clients are generally reluctant to express dissatisfaction or raise perceived  
problems unless prompted to do so. Instead, what commonly happens is that the  
unhappy client simply switches to another firm.  

 
Create a competitive advantage by providing fast and personalized service – The best  
strategy to gain a competitive edge is to provide services to the client as efficiently as  
possible without compromising quality, and to personalize those services as much as  
possible for each client. Constantly striving to improve and maintain competitive  
advantage enables the firm to continue to work on the most coveted legal assignments  
for the best clients.  

 
“Go the extra mile” to provide clients with superior value – Sophisticated clients do not  
evaluate work proposals based solely on cost; instead they want to be provided with  
superior value for each dollar that they spend. Always look for ways to differentiate the  
firm from the competition by providing added value. Strive to provide superior service  
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levels, and to obtain results that significantly exceed client expectations.  
 

Be an expert at setting and managing client expectations – The core dynamic of nearly 
every professional liability claim is that the client had certain unfulfilled outcome 
expectations. That is why it is critical to be able to help the client set realistic 
expectations at the outset, and then manage and monitor those expectations to ensure 
that they remain realistic. It is better to “under promise” and “over deliver” rather than 
vice versa. Memorialize the scope of your engagement and all expectations and 
timelines in an initial letter to the client.  

 
See things from the client’s viewpoint – The key goal is to try to meet the client’s  
needs as effectively as possible. In order to do this, it is necessary to understand all of  
the client’s goals and objectives with specificity and precision. All clients have disparate  
goals, agendas, and world views and, to the extent you are able to reconcile these, you  
will be successful.  

 
Communicate in terms of benefits to the client – All marketing people are familiar with  
the acronym “WIFM”, or “What is in it for me.” A critical influence skill in interacting  
with and influencing clients is to talk in terms of the costs and benefits to them of a  
particular action or situation.  

 
Avoid making specific promises, guarantees, or warrantees – These almost always will 
lead to serious legal liability problems if you are unable to fully meet them for whatever 
reason. In addition, most professional liability carriers specifically exclude coverage for 
these types of claims.  

 
Avoid client “surprises” – No client likes any kind of a “surprise”. This is especially so 
when the surprise comes in the form of unforeseen and unexpected increased costs, 
unanticipated delays, an unacceptable end result, or a runaway legal services bill. If it 
becomes necessary to apprise the client of unpleasant news, it is best to do so as soon 
as possible and follow up with the client’s expectations in dealing with any negative 
news. If efforts have been made to mitigate the negatives, let the client know that, 
too.  
 
Make sure the client truly values the firm’s services – The least hazardous client from a  
professional liability standpoint is that client who highly values a firm’s services, and  
wants to make sure that they continue to receive those services on a long-term basis.  
That type of client is unlikely to file a professional liability claim, since, in their eyes,  
the ongoing value of the firm’s services to them exceeds the potential value in bringing  
a claim.  
 
Don’t hesitate to “fire” a “problem client” – Almost every law firm has a group of clients  
who the firm probably would be better off without. These can include unprofitable  
clients, nonpaying clients, clients who are antagonistic or hostile, and clients who  
present a heightened exposure of risk to professional liability claims. In law firms,  
apply the “Pareto principle” and assume approximately eighty percent of the client  
problems you face will come from twenty percent of your client base. It is almost  
always the same clients causing a myriad of problems. Don’t hesitate to rid yourself of  
clients who are draining resources and presenting professional liability claim risks. Be  
sure to send the client a disengagement letter and a final billing so that they are not  
expecting continued representation.  
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CLIENT RISK ASSESSMENT  
 
Assess the risk level presented by each client – Certain classes of clients present an 
enhanced level of risk of professional liability claims, including:  

- Insolvent or financially troubled clients – Financially troubled or challenged 
clients often can present an extremely hazardous exposure. If the client 
suffers financial losses, the client is apt to sue the law firm, alleging that 
the client’s reliance on the lawyer’s advice or services caused the client’s 
demise. If the client goes into bankruptcy, the bankruptcy receiver will 
often sue all involved professionals.  

 
- Clients from troubled industry sectors – Clients from financially troubled, 

problem laden, volatile, or changing sectors of the economy present an 
added level of exposure. An example from the past is the savings and 
loan industry collapse, which was followed by a massive fallout of 
litigation against involved professionals such as accountants, attorneys, 
appraisers and others.  

 
- The “formidable plaintiff” – The specter of a claim by certain sizes and 

types of clients can be very intimidating. This is due to the fact that 
these client types possess the resources, financial capability, staying 
power, sophistication, and often, the inclination to bring and follow 
through on large claims. An example of this is when a large insurance 
company sues one of its own agents or defense counsel for alleged 
professional negligence in the handling of a matter on behalf of the 
insurance company. The insurance company is very sophisticated in the 
claims and litigation process, and has in-house claim and legal 
departments who handle and pursue claims for a living.  

 
- Consortiums – These are among the most formidable types of potential 

claimants. They have the resources to pursue legal action, and all the 
participating members will usually align against a firm. It is wise to 
“practice very defensively” and have airtight documentation when 
working for a consortium.  

 
- “Litigation-prone” clients – These are clients who routinely use litigation or 

the threat of litigation as an ongoing part of their modus operandi. 
Clients who have sued prior professionals or other parties that they 
worked with will most likely have little compunction in suing you.  

 
Be leery of taking on “problem clients” – Be careful in taking on clients who seem to  
have unusual problems or an overabundance of problems. It is important to  
understand that a client who has problems in one area either already has, or  
probably soon will have, problems in other areas, since problems beget problems.  
Usually it is just a matter of time until some of the client’s myriad problems become a  
firm’s problems, in one form or another.  
 
CLIENT SCREENING  
 
Select clients and projects carefully – Certain project types and certain client types  
are much riskier than others. It is advisable to check carefully into the client’s  
reputation and financial references before you sign on. Don’t accept assignments  
which provide inadequate fees, or which present an unacceptably high professional  
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liability risk.  
 
Consider screening out certain client types – Certain client characteristics can create  
a higher than average propensity for bringing professional liability claims. These can  
include all of the following general client characteristics:  

- Clients who would appear very sympathetic to jurors  
- Novice or unsophisticated clients  
- Clients who do not appear to be concerned about the amount of the fee  
- Clients who have unrealistic or unachievable expectations  
- Clients who will suffer very large negative consequences in their personal 

or business life, if a certain legal outcome occurs  
- “Amateur attorneys”  
- Angry, hostile, resentful, or vindictive clients  
- Clients who are dishonest, amoral, or unethical  
- High profile, controversial, or notorious media or public figures  
 

Be aware that startup situations are almost always higher hazard – Any client that is  
a business start-up, or any first-time project invariably represents a higher hazard  
professional liability exposure. This is based on the fact that there is no established  
track record or performance record of any kind, and the whole situation is replete  
with uncertainties and unknowns. First-time, start-up clients with new projects  
possess a triumvirate of risk characteristics that frequently result in large professional  
liability claims against law firms.  
 
Monitor the financial solvency and viability of clients – If a client becomes insolvent  
or files for bankruptcy, that situation can have a number of unpleasant consequences  
for a firm. First of all, it is unlikely that the firm will be paid whatever amount of  
money that the client may owe. Correlatively, if this was a larger or more significant  
client, the loss of revenues may have serious repercussions for the firm. Lastly, there  
most likely will be ensuing professional liability claims against most or all of the  
involved professionals brought by the investors and other stakeholders or the  
bankruptcy trustee. Given the nature of the situation, along with the large amount of  
dollars involved in most business bankruptcies, these claims tend to be among the  
most protracted, complex and expensive of all professional liability claims.  
 

C. THE FINANCIAL MANAGEMENT STRATEGIES  
 

OVERALL FINANCIAL MANAGEMENT OF THE FIRM 
  

Make sure to have adequate working capital on hand – In today’s ever more  
competitive and challenging times, it is vital to be well-resourced and have  
strong “staying power”. Firms that are under-capitalized or otherwise are subject  
to financial pressures can become highly vulnerable in many different ways, from  
willingly taking on a marginal or problem client in order to increase the firm’s  
revenue, to not being able to attract and maintain a high quality staff.  
 
Keep a clean and strong financial balance sheet and avoid debt – The strongest  
financial asset a law firm can have is a strong financial balance sheet. A high  
level of assets and resources provides the “staying power” to compete in the  
market on a long-term basis. Strive to avoid any form of excessive or long-term  
debt.  
 
Think twice before making any significant long-term financial commitments –  
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Conditions in the legal services marketplace can and do change and evolve  
dramatically, and can happen seemingly overnight. In those types of market  
conditions, the best financial position to be in is one of high liquidity and financial  
and operational flexibility. Long-term commitments to expensive office space  
leases and other large financial commitments can prove to be untenable when  
market conditions have dramatically changed.  
 
Manage the law firm like a business – In order to be able to continue to practice,  
a firm must be a successful, profitable business. Firms that fail generally do so  
not due to the lack of professional skills, but rather due to the inability to  
successfully manage the business aspects of the firm.  
 
Institute rigorous financial controls – The hallmark of every successful and  
profitable professional firm is that they have rigorous, highly disciplined and  
consistent financial controls in place. It is these controls which ensure that the  
practice remains profitable. The most important controls to have in place are in  
the areas of time-keeping, billing, accounts receivable management, collections,  
the annual budgeting process, and expenses.  
 
Use an accountant to prepare the annual financial report – A Certified Public  
Account (CPA), or other highly qualified and experienced accountant, can be an  
invaluable asset for a practice. They can help to set up important financial  
systems and controls, which are the lifeblood of a practice, including  
bookkeeping, accounting, billing, and accounts receivable systems.  

 
An annual financial statement audited or compiled by a CPA demonstrates the  
financial integrity and viability of a firm, and can enable the firm to obtain credit 
and insurance on the most favorable terms. The best results usually accrue when 
using an accounting firm that specializes in, or is at least conversant with, the 
legal profession and the general needs of firms of similar size.  

 
PROFITABILITY  

 
Make sure to use the most profitable business model – The success level of all  
businesses is essentially driven by how functional their business model is vis-a-vis the  
current state of the marketplace for the firm’s services. Marketplaces evolve very  
rapidly and can dramatically change seemingly overnight. It is important to examine  
whether the current business model is performing optimally. If it is not, do not  
hesitate to make immediate changes, even large scale ones. Always try to keep an  
eye on how the firm’s particular marketplace is evolving, and where it is heading.  
 
Measure and monitor profitability on an ongoing basis - In order to ensure that the  
firm remains profitable, it is important to be able to assess whether every aspect of  
the firm is profitable at any given time. An accountant or business consultant can  
help develop tools to assess and monitor profitability from all perspectives and on all  
levels. Individual components which should be routinely monitored for profitability  
include each individual professional partner and associate, each individual client,  
each office, each department, and each practice area group.  
 
Immediately address any unprofitable components of your firm – If you identify an  
unprofitable facet of your firm, it is imperative to take immediate action to address  
the situation. In nearly every such case, the optimal approach is the same. The first  
step is to take appropriate actions to try to turn around the situation. If the situation  
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has not been remedied after an appropriate amount of turnaround effort, the next  
step may be to jettison the unprofitable facet.  
 
Make sure to retain the most profitable and productive employees and clients – It is  
important to know with precision which employees and clients are the most  
profitable. Once identified, it is critical to take the appropriate actions to ensure  
retention of these valuable people. If a profitable employee or client becomes  
dissatisfied, they invariably will have the inclination and wherewithal to find a better  
situation.  
 
Constantly strive for ways to streamline the firm’s operation and make it more  
efficient, and to reduce costs wherever possible – In competitive professions and  
sectors, the survivors are the most efficient service providers. Constantly look for  
ways to streamline and automate workflow, and to effectively utilize technology.  
Search for ways to cut costs and to receive greater value for your money.  

 
FEES 
  
The amount or basis for fees and when they are payable should be clarified early and  
often – Any misunderstanding or dispute on any fee-related issue invariably leads to  
problems or, worse, to fee dispute-driven malpractice litigation. It is critical to address  
and clarify all fee-related issues and expectations right at the outset of the  
representation.  

 
Don’t extend credit to clients – Extending credit to clients is asking for trouble. If a 
client is unable to pay in advance or on a timely basis, that client may be prone to 
financial or other problems that may present heightened risk exposure. It is 
challenging enough to maintain a successful professional practice without also 
functioning as a finance company or bank.  
 
Avoid suing a client for fees – A lawsuit to collect fees usually results in the assertion  
of a professional liability counterclaim against a firm. If the matter then proceeds  
through litigation, the case could take several years to resolve, and cost hundreds of  
thousands of dollars to defend. In one noteworthy legal malpractice case, a law firm  
sued a divorce client over a $13,000 fee. In response, the client answered with a  
malpractice counterclaim that resulted in a $1.8 million dollar jury verdict against the  
firm.  

 
Be open to alternative fee arrangements – There are a variety of types of fee  
arrangements, and some types of arrangements will work better than others for  
certain clients. Endeavor to have a fee and billing approach that best “works” for the  
client, based on the client’s financial wherewithal, and the client’s established internal  
budgetary and bill paying procedures. A frank and open discussion of billing  
expectations should take place at the start of each project and at any time a client is  
slow in making payments.  

 
BILLING  

 
Explain all billing issues in advance – It is important to clarify all billing issues before  
starting any work for a client. The amount of fees should be formalized in an  
engagement letter. Attendant matters such as when fees will be billed to the client  
and when they are payable should be addressed in advance. Billing disputes tend to  
be fertile ground for client dissatisfaction and professional liability claims.  
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Bill and collect when the client needs the firm the most – The most opportune time  
to bill and collect fees is during that time period when the client has the greatest  
need for services. “Strike while the iron is hot” is one of the best collection  
strategies. A good strategy is to try to collect all or most fees before the final  
services have been provided to the client. After the client has received all the  
services, the client has much less incentive to pay fees.  
 
Bill on a frequent and regular basis – Itemized billings should be generated on a  
regular and consistent basis for all clients. Monthly billings tend to help clients  
prepare for, budget, and pay moderately sized bills.  
 
Provide the client with detailed billings – Ask the client how much billing is needed,  
and try to accommodate those needs. Large bills presented without itemization of  
the work performed and specific costs that were incurred create ill will with clients.  
Detail the “who, what, where, when and why” on every entry and, if possible, review  
all bills before they are issued.  
 
Don’t present a client with any “surprise” or “runaway” bills – Clients dislike any  
unpleasant surprise. A single large bill in an amount larger than the client was  
expecting, presented after all services have been provided, often can lead to  
contentious fee disputes and, ultimately, to litigation involving malpractice  
allegations.  
 

ACCOUNTS RECEIVABLE MANAGEMENT  
 
Establish a formal accounts receivable management system – In order to achieve a  
high rate of on-time payment, establish a formal system for the monitoring of  
balances due and accounts receivables.  
 
Understand that lack of timely payment is a red flag - If a client is not paying fees,  
that indicates either an unwillingness or an inability to pay. Address the issue with the  
client immediately. Give consideration to whether to continue working if the client is  
not current in payment. Any such action should, of course, be in accordance with  
ethical obligations and may require court approval. Sometimes advising a client in  
writing of the potential consequences of nonpayment is sufficient to cause payment to  
be made or to initiate negotiations on an alternative fee arrangement.  

 
Understand that the firm becomes “vulnerable” to clients as accounts receivables age  
and grow – Many clients will “leverage” for additional services, to try to reduce the  
amount of the fees earned, or otherwise take advantage if in a position where they  
owe a large amount of money for services already rendered.  
 
Embrace accounts receivable problems – Once a collectability issue relative to a  
particular client is realized, quickly embrace, fully analyze, and take immediate action.  
Late payment issues or collection matters almost never resolve themselves. The 
longer the wait to develop and implement a plan, the less likely the firm will be to 
collect the money owed.  

 
Initiate the first collection phone call – In most cases, the most effective initial action  
to take is for a principal of the firm to immediately pick up the phone and call the  
client to request payment.  
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Accept that the firm may never collect all the fees owed – No business can realistically  
expect to collect one hundred percent of their accounts receivables. Most firms,  
despite their best billing and collection efforts, write off up to five percent of their  
accounts receivables. It is a valuable skill to be able to recognize the point where “you  
are throwing good time and money after bad.” Resist any temptation to try to collect  
bills solely based on anger, resentment, or vindictiveness in pursuit of a pyrrhic  
victory.  
 

D. THE PRACTICE MANAGEMENT STRATEGIES  
 

PRACTICE MANAGEMENT  
 
Keep “your own house in order” so that the firm can fully focus upon competing in the  
marketplace – Firms that have ongoing cultural, management, and/or system or  
procedure deficiencies necessarily must have a large degree of internal focus in dealing  
with the unending challenges and problems generated by these deficiencies. This is a  
“double whammy” in that, to the extent a firm must be internally focused in dealing  
with recurring internal problems, the firm is unable to focus externally. If a firm has  
identified and successfully addressed all of the necessary internal issues, it is freed and  
empowered to compete effectively.  

 
Have a relatively small, centralized, and empowered management team in place –  
Successfully managing a professional firm can be a dilemma when all of the firm’s  
professionals are practicing their profession on a full-time basis. In order to manage  
the firm effectively, it is necessary to allocate the management staff and resources on  
a centralized basis, and to empower that management staff to make decisions and act  
in an unencumbered way. Professional practice and the administration and business  
management of the firm should be recognized and deployed as two entirely separate  
and compartmentalized functions.  

 
Avoid highly autocratic, overly controlling “top down” management styles – These 
outmoded management styles tend to get poor results in today’s milieu. Strive to 
create a relatively “flat” organizational structure with the opportunity to empower 
employees at all levels.  

 
Employ a strong, multi-talented firm administrator – In smaller and medium-sized  
firms, hiring and utilizing a strong, well-rounded, and experienced firm administrator  
can enable firm owners to address a number of critical areas which, if they are not  
effectively managed, can wreak operational havoc. These areas can include financial  
management and accounting, general business management, technology, human  
resources, risk management and insurance functions, among others.  

 
Have an ownership and management succession plan – Many firms, especially those  
with sole owners, end up facing serious and often insurmountable challenges if the  
owner passes away unexpectedly. For example, a spouse may become the legal owner  
of the firm and attempt to manage the business without the necessary qualifications or  
business skills. For the long-term survival of the firm, it is critical to have both  
ownership and management plans in place whereby there will be an identifiable  
ownership and management succession no matter what happens.  
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IX. CONCLUSION  
If there is one major conclusion that can be reached by reviewing the many 
challenges that law firms and other professional firms face, it is that “only the 
strong will survive” the accelerating financial and other competitive pressures, 
including the hyper competition for work in the legal services marketplace, the 
globalization of the market, outsourcing, and related competitive trends. The 
strongest firms in a general sense are those that are the most highly focused,  
resourced, functional, and that have the ability to innovate and change rapidly 
and successfully.  
 
While many who are subject to those market pressures consider the market 
challenges to be both unwanted and debilitating, a more empowering view is 
that those who rise to meet the challenges presented by the market necessarily 
become that much stronger.  

 


