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Manufacturers are familiar with the idea of sampling the output of production lines for the 
purpose of checking quality. Through application of statistical mathematics it is possible to 
achieve desired confidence levels by varying the magnitude of the sample. For example, taking a 
sample of 1 out of 1000 widgets coming off a production line will provide a higher confidence 
that the sample represents the total output of a production line than taking a sample of 1 out of 
10,000 widgets. Such sampling has been a fundamental element of quality control for a long 
time. Of course, quality control techniques have evolved well beyond sampling and more toward 
process engineering and adjustment to achieve higher levels of quality. But sampling continues to 
be an element of the entire quality control effort. 
 
In a manner similar to a manufacturer’s sampling procedure, it can be useful for a products 
liability insurer to take a sample of claims to see if anything can be learned about the kinds of 
products liability claims that can arise. Since the review is of a qualitative rather than quantitative 
nature, the magnitude of the sample is not as important as it might be for statistical analysis. 
Nevertheless, the sample can yield useful information about product liability claims and, of 
interest from the risk management point of view, perhaps insights on how claims might be 
avoided. In that context we can examine a sample of product liability claims. 
 
Any sample is likely to include claims that fall outside of coverage. Some of the matters discussed 
below were not necessarily covered under a product liability policy. 
 
• A claim for fire caused property damage to a product on the policyholder’s premises for 

servicing is an example of one of the many kinds of risks that need to be provider for. 
Assuming that a products liability insurance policy would cover such a loss can lead to 
disappointment. It is important to review the activities that take place at a given commercial 
operation, to identify the kinds of losses that might occur, to design processes that reduce 
the probability that such losses will occur, and, finally, to identify and purchase the right kind 
of insurance to address the remaining risk. A Products and Completed Operations liability 
policy does not cover property on the premises owned or rented by the insured for the 
purposes of being serviced by the insured. Conscientious risk management suggests 
consulting with an experienced insurance broker to understand the risks and the many kinds 
of insurance policies available for protecting against those risks. 

 
 



• A claim for bodily injury damages sustained in an accident on the policyholder’s premises was 
tendered under but not covered under a Products and Completed Operations liability policy. 
This, also, arises out of an identifiable and predictable risk that should be discussed with an 
experienced insurance broker to determine what options are available for protecting against 
it. 

 
• A bodily injury claim for an infection allegedly sustained in connection with a facial was 

addressed under a Products Liability policy. Pharmaceuticals and cosmetics generate a 
variety of claims for adverse reactions. The first line risk management concern would be 
checking the adequacy of warning labels advising of the possibility of adverse reactions in 
certain people. Also, being able to identify the product testing that took place to determine 
the safety of the product before it was placed on the market is a risk management step that 
can pay dividends when claims cannot be avoided and have to be defended. 

 
• A bodily injury claim arising out of a hospitalization because of smoke released by a 

wheelchair mobility system battery was tendered by the wheelchair manufacturer to the 
mobility system battery manufacturer who addressed it. Being able to identify the sources of 
a product’s components and determining that the component manufacturer is financially 
responsible are important elements of product liability risk management. 

 
• A smoke and soot property damage claim following an exploding battery charger incident 

was addressed and successfully defended based on improper use of the battery and battery 
charger. In view of the improper use defense, the adequacy of instructions and warnings can 
be very important. The drafting and/or review of instructions and warnings are important 
elements of products liability risk management. In this age of imports and the language 
issues that arise, perhaps a conscientious distributor’s risk management program would focus 
extra attention on making sure that instructions and warnings are readily accessible and 
understandable. 

 
• A bodily injury claim following the failure of a scooter front axle led to an investigation that 

revealed a weld defect. Investigation also revealed that the scooter was operated under 
conditions that it was not designed for. Risk management measures in anticipation of these 
kinds of allegations and defenses needed to address them may have included focus on 
quality control including a process for inspecting welds. Also relevant to the defense would 
be a process for reviewing the adequacy of warnings about use of the scooter on uneven 
surfaces. Being able to establish the existence of clear warnings and the claimant’s failure to 
heed them would likely mitigate the outcome of such a claim. 

 
• A bodily claim for a minor child’s broken leg when the mother ran over the leg after she lost 

control of a go-cart led to allegations that the throttle stuck, brakes failed and steering failed. 
Although this matter was resolved before it could be determined whether the alleged defects 
actually existed, the allegations raised issues as to adequacy of product design, 
manufacturing quality control, and adequacy of assembly instructions and warnings. Even 
where each of the allegations were anticipated and conscientiously provided for, this kind of 
claim sometimes cannot be avoided. However, being able to demonstrate, through 
documentation, that each concern had been conscientiously addressed can reduce the costs 
of defense and mitigate the outcome of such a claim. 

 
• A bodily injury claim for a leg injury sustained while using a watercraft dolly raised questions 

about the adequacy of design, quality control, and adequacy of warnings. As above, attention 
to these concerns may not prevent a claim but can be useful in reducing the cost of defense 
and mitigating the outcome. 

 



• A retailer tendered a bodily injury claim to the manufacturer or distributor for defense. 
Injuries to the hand were sustained when a customer was pulling an electric scooter from an 
overhead shelf in the store. Although the tender was successfully rejected and subsequently 
addressed by the retailer’s premises liability insurer, this scenario demonstrates the need for 
risk management precautions as to the relationship between a manufacturer/ distributor and 
a retailer. Such a retail customer injury can sometimes implicate a product defect – like, for 
example an exposed sharp edge. Under such circumstances the contractual relationship 
between the manufacturer/ distributor and the retailer may become important in determining 
who should defend the claim. Appropriate contract provisions can be a relevant risk 
management consideration. 

 
• A homeowner property insurer’s subrogation claim for a property damage loss allegedly 

traceable to a battery was successfully rejected. The manufacturer or distributor of batteries 
can anticipate many of the liability issues that can arise in an alleged battery failure claim. In 
addition to providing for such anticipated claims and issues, it is also appropriate to recognize 
that some of the claims pursued will be without merit and that no higher degree of 
precautions in the design and manufacture of the product would have prevented those 
claims. Dealing with those kinds of claims is essentially one of the costs of doing business. 
And when those costs become substantial and potentially disruptive, the responsive risk 
management tool is products liability insurance that provides a defense. 

 
• An intellectual property related claim alleged that a personal exercise machine infringed a 

patent. The key risk management consideration in this context is identifying the risks that 
need to be protected against. In this case, the risk of infringing a patent may not be one that 
is intended to be covered under a Products Liability insurance policy. Nevertheless it is one of 
the risks that a product designer/ manufacturer needs to be concerned about. The relevant 
risk management considerations might focus on the design process and determining whether 
it provides for determining whether features of a product may violate patents held by others. 

 
• Bodily injuries claims involving the use of products in employment situations raise interesting 

issues and challenging product liability risk management concerns. Although on the job 
injuries are likely to result in allegations focusing on employer training and supervision, our 
focus is on the product liability aspects of such scenarios. One product liability related 
question of interest is whether instructions and warnings for a product likely to be used by 
many employees of the purchaser are provided in a manner that is easily communicated to 
all the potential users. In other words and for example, are crucial instructions and warnings 
communicated in a way that is not dependent on a piece of paper being circulated to the 
many workers likely to use the product? Conscientious risk management includes giving 
consideration to these kinds of concerns and making decisions on whether key instructions 
and warnings should be placed – perhaps engraved - on the product itself. Another question 
to be addressed is whether it is essential to place physical safety guards on a product rather 
than just warning about a hazard. 

 
• A complaint about an unstable chair that flips when pushed by a child – even when not 

pursued as a claim – can raise questions about design and warnings. 
 
• A trademark infringement claim or lawsuit, like the patent infringement situation mentioned 

above, is a risk that a product manufacturer or distributor needs to be concerned about even 
if it is one that is not intended to be covered under a Products liability policy. 

 
• A bodily injury claim alleged that a bottle leaked ruining claimant’s shoes and burned an 

ankle. This claim raised questions of product packaging quality and appropriate warnings. In 
evaluating product related risk, packaging cannot be overlooked. To the extent that 



packaging is provided by others, the ability to identify the entity potentially responsible for 
packaging defects and making certain that contractually and financially such packaging 
providers can be held accountable are further considerations in a thorough risk management 
effort.  

 
• Lawsuits by competitors rather than foreseeable users of products can arise and are another 

consideration to take into account in a manufacturer’s or distributor’s risk management 
effort. Although such claims are not intended to be covered under Products and Completed 
Operations Liability Insurance policies, this risk needs to be recognized and discussed with an 
experienced insurance broker to determine what kinds of financial protection might be 
available when product design, manufacture and distribution processes fail in avoiding a 
competitor’s lawsuit. 

 
This sampling of claims and lawsuits illustrates the variety of claims and lawsuits that a product 
manufacturer or distributor might receive. A few key conclusions that can be drawn from this 
review include: 
 
• Perhaps the risk of litigation for a product manufacturer or distributor can be separated into 

two general categories. One is what might be called business risks. These include risks of 
litigation from competitors, holders of patents and trademarks, employees, and arising out of 
property related losses. Generally speaking these risks need to be provided for through 
means other than product liability risk management and insurance. The second category 
focuses on property damage and bodily injury arising out of what is called the “product 
hazard.” Product liability insurance is intended to address this second category of risk. 
 

• The theories of product liability usually center on allegations of deficient product design, 
manufacturing defect, or failure to properly instruct on use or warn against misuse. Managing 
the risk associated with design and manufacturing deficiencies needs to focus on quality 
control processes. In addition to the sampling mentioned above, process definition and 
implementation are important. ISO 9000 has been a tool providing guidance for companies to 
document and implement workable quality management and inspection processes. 

 
• As a follow up to quality assurance in design and manufacture, a strong product liability risk 

management approach incorporates product testing by independent labs to certify 
compliance with various standards. This process not only provides an opportunity to discover 
weaknesses in the design or manufacture but, also, provides evidence of a conscientious 
pursuit of safety considerations. Such evidence can be of value in mitigating the punitive 
aspects of jury awards in serious injury cases. 

 
• The warnings area of product liability risk management can range from the practical to the 

excessive. Warning against the obvious has sometimes become a source of humor. And often 
it is impossible to imagine all of the kinds of misuses and abuses of a product that can 
become disputed in a serious injury claim. Nevertheless, the product risk manager needs to 
make a conscientious effort to identify the hazards and provide warnings against them. 

 
• Not to be overlooked, are concerns about the relationships – defined by agreement – 

between the entities involved in the design, manufacture, distribution, and retailing of 
products. Accordingly, risk management efforts in this arena need to focus on the terms of 
the agreements and whether they sufficiently provide for allocation of the risks and provide 
protection against vicarious liability for those entities that turn out to be financially incapable 
of responding to their own liabilities. 

 
 



Products liability risk management can be as much of a process as designing, manufacturing, 
marketing, distributing, selling and servicing. With huge products liability award potential, it is 
worthwhile to set up a systematic process for identifying the risks, and making design, 
manufacture and distribution process adjustments to reduce those risks. Risks that cannot be 
totally eliminated need to be provided for through insurance. 
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