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Everyone complains about the product liability and litigation situation but no one does anything 
about it. The discussion of liability loss avoidance can begin with this paraphrasing of a common 
lament. The truth is that there are people who are doing what they can to keep the claim and 
litigation hazard for product manufacturers and handlers under control. Tort reform laws have 
been proposed, argued and in some cases implemented. Product design and manufacturing 
quality control processes are being developed, refined and implemented. Testing and standards 
against which products are tested continue to be refined and improved. 
 
Tort reform and other efforts may have stemmed the growth of product liability litigation for a 
period of time. However, it seems that large numbers of claims, lawsuits, and large awards for 
injuries arising out of the use or misuse of a wide variety of products sold across the country will 
continue. In addition to many other concerns, any manufacturer, importer, distributor or retailer 
needs to keep an eye on legal liability hazards and ways to reduce them. And, in addition to 
being watchful for product hazards to avoid or reduce, the people and entities involved in the 
production and delivery of products to the public need to give some thought to their own risk 
management needs and resources. 
 
Any risk management plan has at least two overall components. One is finding ways to reduce 
and minimize the risks of liability through the many activities and processes involved in the 
creation and movement of products to the consumer. The other is to recognize that even with 
the best risk avoidance and management processes in place, some claims and liability situations 
will arise. For these, the risk manager fills the gap by purchasing liability insurance. Risk 
management professionals identify risks, find ways to reduce them, and decide how to manage 
those risks that cannot be eliminated. 
 
The focus here is to identify a number of actions that a business in the chain of delivering 
products to the marketplace can take to reduce some of the risks of claims and liability loss. The 
list of ideas identified below is by no means complete. And each idea in the list can be a topic for 
extensive detailing and refinement. But anyone in the chain of delivering products to the 
consumer may be able can glean some useful risk reduction ideas from the list. And any such 
idea can become the seed for an improvement in the product design, manufacture, marketing 
and delivery process. 
 
Ideas for reducing risk of liability follow. 
 
• Product Design – Given the nature of product liability claims and litigation, any product 

designer needs to anticipate the many ways that the product can be misused to cause injury. 



The design needs to incorporate features that attempt to prevent those misuses. Another 
consideration in product design is the question of whether the utility of a product or a 
product feature outweighs the hazards that are created. 

 
• Warning Labels – are often at issue in product liability claims. After considering all the 

possible ways that a product can be misused to cause injury and placing ANSI standard 
compliant warning labels on the packaging and the product itself can still be inadequate to 
avoid allegations of warning label deficiencies. Plaintiff’s lawyers can be quite creative in 
articulating arguments in support of alleged warning label deficiencies. Nevertheless the 
manufacturer or distributor of a product is in a better defensive posture when reasonable 
efforts to warn the user about potential product hazards are documented. 

 
• Quality Control – Any manufacturer needs to take steps to assure the quality of the 

products they manufacture. Also, any organization in the chain delivering products to 
consumers, including importers, distributors and retailers, strengthens its defensive posture if 
it can demonstrate having a process for monitoring and maintaining product quality. One 
approach to establishing liability for product defects can rely on being able to demonstrate 
various steps in the manufacturing and distribution process where the defect could have 
been caught and the product taken out of the distribution chain. Serious pursuit of quality 
improvement in any part of the product delivery chain from manufacture to end user can 
benefit from familiarization with and implementation of ISO 9000 protocols. 

 
• Product Review and Certification – is a big part of getting a quality product to the 

consumer. Although product safety certification by a testing lab may not prevent product 
liability claims and lawsuits, it can be useful in defending them. Generally, certification 
supports the defense argument that the product was responsibly tested against accepted 
standards that have evolved for various products. 

 
• Risk Transfer (among manufacturer, importer, wholesaler, retailer) – Agreements between 

retailers and wholesalers or importers and wholesalers and manufacturers can contain 
provisions that transfer risk of product liability. Often retailers and others in the distribution 
chain seek hold harmless and indemnity protection from manufacturers. Since many of the 
products being sold today are manufactured overseas, manufacturer obligations are likely to 
be difficult to enforce. To overcome this problem, it may not be enough to get a 
manufacturer to provide hold harmless and indemnity language in agreements. It may be 
necessary to insist on the manufacturer maintaining products liability insurance with a 
responsible insurer. An alternative for foreign manufacturers is to have them post surety 
bonds or letters of credit to back up indemnification obligations. In addition to these 
protections, there needs to be some mechanism that keeps these protections in place for 
extended periods of time as accidents and injuries leading to claims and lawsuits may occur 
long after a product is sold. 

 
• Product Recalls – When a product related hazardous condition is discovered, a product 

recall may be necessary. Such product recalls can affect a manufacturer or distributor 
positively or negatively depending on how they are handled. They can enhance the 
reputation of a manufacturer as being responsible and quality conscious. Or they can create 
the impression of shoddy product quality. In the context of a subsequent product liability 
claim, a reputation for responsible product recalls can cause a jury to be more understanding 
of the product manufacturer and less punitive in its deliberations and awards. A callous 
indifference, on the other hand, can have the opposite effect on a jury. 

 



• Advertising – Over exuberance in advocating the merits of a product or advertising that 
promotes dangerous uses of a product may provide an injured party’s attorney with 
arguments for liability. 

 
• Selling – When the user of a product is injured, plaintiff lawyers can become creative in 

coming up with and advocating theories of liability. For example, representations made in 
selling the product – even implied representations like selling a product in a toy department 
of a store rather than, say, the sports department – can be used as basis for arguing that the 
consumer was misled about the product’s intended use. 

 
• Documentation – can be useful when product liability claims arise. Strong and clear 

documentation of appropriate design considerations, of testing and certification, of 
conscientious labeling and warnings, and of responsible marketing and advertising can be 
useful not only in the defense of product liability claims but, also, in reducing the cost of 
litigation. Of course, documentation can be a double edged sword in that it can be used as 
evidence of a failure to properly design, test, warn, test, or advertise a product. 

 
• Product and Component Identification – This can be a key defense cost liability risk 

reducing consideration. The ability to clearly identify the source of the product and its 
components removes one of the costly aspects of litigation. It also provides key information 
needed to seek indemnity or contribution from the manufacturer or supplier of a product 
component that turns out to have caused or exacerbated a product failure that led to injury, 
property damage and subsequent claims and litigation. All too often product liability legal 
defenses are made difficult or impossible because the product or component that caused the 
injury could have been manufactured by any one of several sources. 

 
• Post Claim or Suit Considerations – Risk management and loss avoidance can continue 

even after a claim or lawsuit is in progress. Depending on how the defense is handled, the 
costs of the litigation and the attitude of the court can be influenced to reduce an award or 
to increase an award against the manufacturer, distributor or retailer. Also, the options of 
whether to settle or continue with a defense through trial need to be carefully evaluated 
taking into account the risks and possible consequences of either decision. 

 
Each of the above risk management ideas are only a brief introduction to the topic of risk 
management for product manufacturers, importers, distributors and retailers. These general 
ideas can be expanded in much greater detail. However, it is important to begin with the 
attitude that avoiding liability risk is a worthwhile goal that warrants time, attention and 
effort. And, of course, risk that cannot be avoided needs to be addressed by products liability 
insurance from an insurer with a claims staff experienced with a wide variety of products and 
in a large number of venues. We know that liability exposure can be as much of a function of 
the venue where suit is brought as it is of the characteristics of the product itself. 
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